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The Significance 
of the Food and Drug Laws 


TO THE CONSUMER 
By RICHARD L. D. MORSE 


The Head, Department of Family Economics, Kansas State College, Addressed 
the Mid-Continental Association of Food & Drug Officials, at Emporia April 2 


| MUST CONFESS that it is somewhat difficult to know what | 
could contribute to this topic. The food and drug laws are ob- 
viously of basic significance to the consumer-buyer in the market, 


whether one views the laws in terms of their objectives and the 
idealism which Harvey W. Wiley implanted in the early legislation 
or in terms of the record of their enforcement and administration. In 
fact, the Food and Drug Administration is so basic to the consumer 
that the consumer takes its work for granted. One of the great ironies 
of effective administration is that it is recognized only when it is not 
effective. I believe this to be the situation in regard to the administra 
tion of the Federal Food, Drug, and Cosmetic Act. The present-day 
consumer is seldom, if ever, aware of the workings of FDA because the 
Administration is so effective in keeping off the market products which 
would cause alarm and create distrust on the part of the consumer 
in the foods, drugs and cosmetics purchased on the market. 

We consumers take so much for granted that it is only on occa 
sions such as this that we take the time to honor these devoted public 
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servants who work so silently in our behalf and that we take the time 
and effort to evaluate truly their service. 

I must confess that I am one of those consumers who has taken 
the work of FDA and similar protective agencies somewhat for granted. 
[ am also one who had an experience which shocked me into a realiza 
tion of what the absence of such protection could mean. Some 11 years 
ago my wife and I decided to go on a honeymoon, which the war had 
denied us, by taking a short trip south of the border. Our first brief 
stay was at a very luxurious hotel. The prices were in keeping with 
the aristocratic setting, but the food was horrible. Rancid butter, 
dirty salad and inedible eggs forced us to leave the beautiful seacoast 
and surroundings promptly and to return to a town closer to the 
border. There we stayed at a very nice hotel in the center of the city. 
Tired, hot and dirty, we prepared to bathe before going out to dinner. 
One look at the half-filled bath tub on which floated bird feathers, 
mosquito larva and grass changed these plans. Unfortunately, I had 
already brushed my teeth. Beef was a scarce item in the States at 
that time as you will recall, so I read no further on the menu than 
“T-bone steak” and placed my order. It looked delicious—and it was 
so tender! It should have been, for its aging period had gone far 
beyond the period normally recommended. Well, I suppose ail this 
might prove that one can have a happy marriage despite an unfortunate 
honeymoon. 

My foreign friends might pass this off as typical tourist naivete 
and ridicule my American standard of living, which places health and 
sanitation so high on its scale of values that without its attainment 
other values of greater importance cannot be appreciated. To this | 
would naturally agree and defend, for I, too, rank high the sanitation, 
the purity and the wholesomeness of the products which I consume. 


Protection of Health 


Because we Americans place such a high value upon health, 


sanitation and purity, it has always surprised me that it has been such 


a struggle to secure legislation and appropriations for the enforcement 
of the legislation for such protection. In part we were slow because, 
historically, we have been hesitant in giving to government powers 
which we felt could not be enforced objectively. Probably this is one 
of the most notable achievements of Dr. Wiley, for he pioneered in the 
development of standard test methods for analysis of foods and detec- 
tion of food adulteration. But, more important, we were not aware of 





SIGNIFICANCE OF LAWS TO CONSUMER PAGE 343 


the crimes we were inflicting upon ourselves through food adulteration 
until the facts were documented by the chemists and then dramatically 
brought to the public’s attention. This was manifest in the early days 
by Dr. Wiley’s unrelenting activity, his “poison squad,” the crusade 
waged by the women’s organizations, and the support of the journalists 
which preceded the passage of the 1906 Act—and, in later days, by 
Your Money's Worth, A Hundred Million Guinea Pigs and Skin Deep, 
which fanned the fires of public indignation anew and led to the Food, 
Drug, and Cosmetic Act of 1938. 


Also to be recognized as an explanation of the lag in interest in 
effective legislation is the nonentity of the “general consuming public.” 
At times we speak of the general public as though it were a person. 
I have often quipped that some day I would like to meet the “general.” 
Incidentally, if the general ever does get a commission, it should be in 
the WAC or WAVES, for it is the women’s organizations that have 
been the volunteer army of recruits when action has been needed. 

[ am not one who customarily speaks of the producers’ interests v. 
the consumers’ interests for I believe it is too simple to represent the 
truth; producers have long recognized the profitableness of meeting 
consumer needs, and consumers have come to recognize that when the 
rules of the game are fair, the efficient producer in pursuit of profits 
is operating not only in his own self-interest, but in the interest of 
improved consumption. The emphasis needs to be placed on the “rules 
of the game,” and not on the supposed antithesis of interest between 
the producer and the consumer, and I will speak to this point a little 
later. 

Yet it is true that the producer and the consumer are distinguished 
by their intensity of interest in regard to specific items of consumption. 
I recall in one community in which I lived there were large sections 
of the city which were in slum condition—one water faucet for 10 
homes and 20 families shared one outdoor privy, which was a breeding 
ground for flies. The county sanitarian brought pressure for the 
installation of flush toilets and other improvements to rid the city of 
such substandard housing, but was opposed violently by an owner who 
had the sanitarian fired while his wife was waging a very successful 
program to beautify the city with plants and shrubbery and to educate 
homemakers on landscaping their homes. Such inconsistency is 
explainable only in terms.of the economic interest involved. We do 
tend to be more intensely interested in issues which involve our incomes 


than we do about those which involve our consumption. When an 
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industry matures to the realization of its responsibility, as an industry, 
to supply the needs of the consumer and becomes aware of the adverse 
effect upon the industry of practices which violate the interests of the 
consumer, it is then that protective legislation, purportedly in behalf 
of the consumer, is enacted. It is a moot question whether this is 
consumer-protective legislation or industry-protective legislation ; its 
effect is the same, and both the consumer and the legitimate firms 
within the industry benefit. For example, Dr. Margaret G. Reid writes 
in regard to passage of the Meat Inspection Act of 1906 that it was 
only after the filth and dirt in the meat-packing industry were revealed 
and meat consumption began to fall off rapidly that the meat packers 
clamored for, rather than against, a federal bill.’ 


Consumer protective legislation has gone forward when there 
has been assurance of objective methods and standards for its enforce- 
ment, an aroused interest on the part of consumer groups, and/or a 
maturity in the leadership of the affected industries appreciative of the 
potential benefits to the industry through protection of the consumer 
from the purchase of improper products. 


It is significant to me that the report of the Citizens Advisory 
Committee on the Food and Drug Administration, which calls for such 
a tremendous expansion of FDA that it will take five or ten years to 
accomplish adequate food and drug law enforcement, evolved as a 
study of the facts, and not as a result of all the fanfare, emotionally 
pitched crusading, and name-calling that was necessary to bring about 
other major changes in food and drug legislation and enforcement. At 
long last, the significance of FDA is recognized, and its contribution 
can be the subject of study and not one of bitter and heated debate. 

This is not to say that adequate protection for the consumer has 
been attained. As the citizens committee report brings out and as 
most of us are aware, FDA is inadequately staffed and equipped to 
fulfill its obligation under the law. The annual appropriation for 
this year, at a cost to the taxpayer of 314 cents per capita to administer 


a program that affects approximately 25 per cent of the total family’s 


expenditures, can scarcely be considered adequate. The tremendous 
increase in the variety and complexity of foods, cosmetics and devices, 
introducing unknowns which may require years of research to develop 
methods for analysis, has added tremendously to the burden of FDA 
and has created anxiety on the part of some consumers. We have not 





1 Consumers and the Market (New York, 
F. S. Crofts & Co., 1947, 3d Ed.), p. 410. 
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attained adequate protection for the consumer but we have attained an 
attitude toward getting more adequate protection for the consumer 
through serious study of the problems by industry and consumer 
representatives. 


Consumer Assistance 

Over and above health, sanitation and purity we place on our scale 
of values a way of life. More important than life itself is the way of 
living. Patrick Henry said: “Give me liberty or give me death.” 
Some of the rest of us were less dramatic when we volunteered to fight 
and to risk our lives to preserve a way of life. We believe in democracy 
and we will fight to preserve it. We also believe in the value of the 
free-enterprise system as one which can most effectively allocate the 
resources of the Nation to their best uses, and distribute the goods and 
services to the consuming public in such a way as to provide the 
greatest satisfaction possible. Our concepts of the meaning of freedom 
of enterprise have changed somewhat. Only a few Utopian idealists 
conceive of it as a system which involves no restrictions on the freedom 
of individuals, a system of literal laissez-faire, where the rule of caveat 
emptor should prevail. The Federal Food and Drugs Act of 1906 stands 
out as a landmark of public recognition that the concept of caveat 


emptor was impossible in a complex economy. Since that time, the 


air of “freedom” has been further circumscribed. The McNary-Mapes 
Amendment of 1930 authorized standards of quality and fill of con 

tainers for canned foods, Cosmetics and devices were brought under 
the Act in 1938, and the amount of information on the labels as to the 
ingredients was greatly increased. Also included in the 1938 Act was 
a provision which prohibited the introduction of a new drug into inter 

state commerce without first making application to FDA. The con 

sumer is denied the opportunity to buy a new drug and the manufacturer 
is denied the opportunity of making it available to the consumer until 
its safety when used as recommended in its labeling has been demonstrated 
This provision implicitly recognizes that precautionary measures need 
to be taken to assure that the consumer does not become the guinea 
pig of an industry to test empirically the safety of a drug. The validity 
of this procedure, particularly in view of the advanced technology and 
the chemistry of living, cannot be denied. 

In time, such procedures twice should be broadened, to include 
the introduction of new cosmetics and devices and of new additives to 
foods. To be sure, it might be argued that this procedure might retard 
the advancement of new products, but it would also reward those 
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companies which do maintain adequate laboratories for the pretesting 
of their products and penalize those which pass the cost of testing on 
to the consumers. Consumers are not equipped to make objective tests, 
and must absorb the cost of failures. Furthermore, their channels of 
communication through established distributive agents to the manu- 
facturers are inadequate, and recovery of costs of failures by action 
through the courts is unsatisfactory. Thus, I believe it is more 
efficient for the economy as a whole for such product-testing as is 
necessary to insure the safety and reliability of a product to be cen- 
tralized and to be performed by specialists. The amateur can only 
increase the cost of such testing. 


Free Enterprise 


I should like to return to the idea of the free-enterprise system 
and the competitive economy, for I believe some standard must be 
implicit in our appraisal of the significance of FDA to the consumers. 
It is, of course, significant that FDA regulations cover approximately 
25 per cent of the consumers’ outlay, Yet its deeper significance lies 
in terms of how well it helps the consumer to spend this money in a 
free-enterprise economy. 

Let us outline a few of the presuppositions of a competitive 
economy. I shall quote from Frank Knight’s famous essay, The Ethics 
of Competition: 

One of the most important prerequisites of perfect competition is complete 
knowledge on the part of every competing individual of the exchange oppor- 
tunities open to him. A “perfect market” would involve perfect, instantaneous, 
and costless intercommunication among all traders. . . . Competition further 
requires that every actual or potential buyer of every saleable good or service 
shall know accurately its properties and powers to satisfy his wants.’ 

To the extent to which FDA—through its declaration of stand- 
ards of quality and standards for fill of containers, and its prohibition 
of mislabeling and misrepresentation—enables the consumer to become 
a better-informed buyer in the market, it meets one of the basic pre- 
requisites of a free-enterprise competitive economy and, thereby, is 
of basic significance to the consumer-citizen. 


Some Observations 


For those of you who are close to the problems of enforcement 


and administration of the Act itself, and acutely aware of its limita- 
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tions, I should like to make a few comments by way of encouragement. 
For example, I understand that it is difficult for you to prosecute 
successfully manufacturers who violate the fill-of-container provisions 
of the Act. Yet, as a consumer, I have observed only a few evidences 
of obvious intent to misrepresent. More frequently, I have found 
statements of apology for the lack of fill in the container, explaining 
that the container was full at the time of packaging, but in shipment 
the contents quite likely had been shaken down so that it appears to 
be only partially filled. Therefore, even though you may not feel 
successful in your direct efforts, indirectly you are accomplishing the 
intent of the Act, it seems to me, when the deviate finds himself obliged 
to offer an excuse to the public. 


My wife and I were amused by a label we found on a can of 
rhubarb. On the label was pictured a dish of red rhubarb. From this 
dish a big arrow pointed to a form letter, addressed : 

Dear Consumer: 

We don’t want to mislead you with our beautiful label. Let's be truthful. 

We are apologetic that the red color of the fresh Rhubarb pictured is not 
captured by modern canning methods. You may find a slight pink color but don’t 
be disappointed if the Rhubarb is green without a tinge of red." 

This indicates to me that our manufacturers have come to feel 
that the public expects truthful representation of the product on the 
food label and that possible misrepresentation must be explained. 

Perhaps I can add a third example, this time from outside of the 
food line to prove the benefits of FDA to the consumer. In the absence 
of similar legislation in the clothing line, we consumers are unable to 


buy with the assurance that we can in the case of foods, This fall my 


wife bought sweaters for two of our three girls. She bought a Size 7 
and a Size 10. They were purchases at two different stores and were 
different brands. When she got home and compared the sweaters, she 
found the Size 7 sweater to be larger than the Size 10, so the younger 
girl is now wearing a Size 10 sweater and the older girl, who is con- 
siderably larger, is wearing a Size 7. I believe we would all agree that 
it would be most unusual for a food consumer to be confronted with 
such a paradox. 

I wanted to say these things, for it seems to me that we can see 
gains more clearly by contrasts. I believe, also, that when we contrast 
the basic information and protection afforded the food consumer with 





* Oregon Fruit Products Company, Salem, 
Oregon. 
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that provided for the purchasing of other consumer goods, the 
significance of FDA is clearly evidenced. 

Merely to provide information and protection is insufficient. If we 
wish to realize the full potential of our competitive economy, we need 
to develop our methods of consumer education so that consumers can 
utilize the information in making wise purchasing decisions. One of 
my favorite examples in this regard was a comparison of the label on 
a synthetic orange drink which gives specific information on vitamin C 
content with the label on straight canned orange juice. I would have 
my students read both labels and then report which of the two was the 
more nutritious per ounce of juice. Most of the students, impressed 
by the explicit statement of the vitamin C content, would check it; of 
course, they were in error. 

It is also my hope that with increased appropriations it will be 
possible for FDA to publish more booklets like Read the Label for 
popular consumption. However, the consumer needs to be advised 
where FDA leaves off and where the consumer needs to exercise judg- 
ment. It needs also to advise the consumer of what FDA does not do 
by way of providing full information and protection. I realize that this 
is a delicate matter, but it is an injustice to the program and to the 
consumer to lull the consumer into a belief that FDA requires suf- 
ficient information in the label for adequate guidance as to the foods, 
drugs, cosmetics and devices. I believe FDA is sufficiently strong in 
the minds of the consumers that it can afford to place some emphasis 
on its limitation so that the consumers, as citizens, may be more 
intelligent in appraising the powers of FDA. 

In closing, I want to apologize for some of my fellow consumers. 
Many of us like to conceive of the consumer as a rational and some- 
what intelligent being, or at least one who would like to be more 
intelligent, yet those of you who see the practicing consumer in the 
market, easily misled by your competitors’ shenanigans, accuse the 
consumer of being utterly irrational and, if not of being stupid, of being 
intent on a desire to be misled. One close observer of consumers has 
concluded that the public likes to be fooled, and there is abundant 
evidence to support this conclusion. Administrators of the Act have 
often been frustrated in efforts to prosecute outright quacks when 
consumers in all sincerity testified that Joe’s Medicated Superwater, 
which was nothing but sea water, cured them of gallstones, arthritis, 
and whatnot. And I suppose administrators have wondered at times 
whom it is they are really trying to protect. There are many con- 
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sumers who by their actions would appear to be unsympathetic with 


the fundamental values and purposes of FDA, there are many who will 
never take the time and trouble to read the labels and there are many 
more who will not understand what they do read. Yet if we are to 
improve our economic system and permit it to function more nearly in 
keeping with the ideal version of it, we must continue to insist that 
adequate information be made available so that those who want to be 
better informed can become so conveniently. With better information, 
the consumer can go to the polls in the market place and cast her dollar 


votes with discretion. 


My only wish, as a consumer, is that we would accomplish for 
other consumer goods what FDA has accomplished in these 50 years 


for the consumer of foods. [The End] 


¢ FDA REPORT FOR MAY °®* 


Twenty-three criminal prosecutions were terminated in the federal 
courts in May for alleged violation of the Federal Food, Drug, and Cos 
metic Act, the Food and Drug Administration reported on June 23, 1956. 


Defendants in two criminal cases were sentenced to serve prison 
terms. They are now on bail, pending appeals 


One of the defendants was found guilty in January, 1955, of pro 
moting “health foods” with claims for the treatment of serious diseases 
but failing to label the items with directions for such use. Sentencing 
was deferred, pending an appeal and a probation officer’s report. On 
May 25, 1956, he was sentenced to one year and one day in prison. 


The second case was based on criminal contempt of a 1954 injunc- 
tion prohibiting interstate traffic in a device misbranded in accompany- 
ing literature with false and misleading curative claims. On May 25, 
1956, the manufacturer was sentenced to two years in prison for failure 
to comply with the injunction order; a distributor was sentenced to one 
year and one day; and the parent firm was fined 


Seizures of allegedly violative foods, drugs and devices were made 
in 78 court actions, according to FDA's report. The food seizures 
removed more than 50 tons of merchandise from the market because 
of potential hazard to health. A large proportion consisted of vege- 
tables containing excess pesticidal residues. Approximately 80,000 ten- 
ounce packages of frozen spinach contained DDT in excess of permitted 
tolerances. Over 50,000 pounds of black-eyed peas contaminated by a 
fluorine rat poison were also seized. 


Actions were taken also against foods purporting to be of low- 
sodium content but which violated the labeling rules designed to protect 
users of such items. Seizures were made of two shipments of cheese 
made from unpasteurized milk and not held for 60 days’ curing as 
required by the official cheese standards 





Fifty Years of Stewardship— 


The 1906 Acts Began a Half-Century of Progress, with Food-Drug 
Industries and Government Cooperating to Improve Production 
and Labeling of the Many Products Vital to the Public. The 
Assistant Secretary of Health, Education, and Welfare Addressed 
the American Feed Manufacturers’ Association at Chicago May 24 


M R. PRESIDENT, and Members of the Association: 
The title which you find in your printed programs was selected 
about two months ago, and has now become somewhat of a misnomer. 
My talk today will deal mainly with some of our very mutual and 
very practical problems in regard to the labeling of feeds. 

For a few minutes, however, I would like to remind you that 
50 years ago, on June 30, President Theodore Roosevelt signed the 
original Federal Pure Food and Drugs Act and the Meat Inspection 
Act. These two laws, so far as I am concerned, are the most important 
commercial laws on our statute books. These laws marked a profound 
change in public thinking about the responsibilities of the federal 
government for the health and welfare of the individual citizen, It is 
unfortunate, in a sense, that the conditions which existed before these 
laws went into effect are now almost forgotten, because we do not 
fully appreciate today, in 1956, the nature of those conditions. The 
public has such confidence in the cleanliness and safety of its food and 
drug supply that it takes this state of things for granted, and even 
assumes it must always have been this way. It certainly was not. 

It took Dr. Harvey W. Wiley 23 years of crusading to overcome 
public apathy and to secure Congressional action on his pure food law. 
That, however, was only the beginning of a half-century of progress 
in which the food and drug industries and the government have 
worked together cooperatively to improve the production and labeling 
of all of these many essential products which are so important to 
the public. 
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By BRADSHAW MINTENER 








Some of you know that for many years I have been a student of 
the food and drug law and have been keenly interested in the activities 
of the Food and Drug Administration, For the past 21 months I have 
had an opportunity to observe this important government department 
in operation at close range. During this period I have also had the 
privilege of appearing as a spokesman for the Department of Health, 
Education, and Welfare at various types of meetings, to discuss the 
work of the Department and some of the basic policies which motivate 
its activities. On many of these occasions, | have talked about the 
Food and Drug Administration and its programs under the Federal 
Food, Drug, and Cosmetic Act, as it affects producers and consumers. 


Based upon this experience I can say without hesitation that, 
in my opinion, the Food and Drug Administration is convinced that 
intelligent cooperation between industry and the government is essen 
tial for good compliance with the law, in the interest of both consumers 
and honest manufacturers. 


The long-standing cooperative relationship which has existed 
between your association and the state feed-control officials is without 
doubt one of the reasons for the splendid record of accomplishment 
which your industry has compiled. I understand it was in 1912 that 
the President of the Association of American Feed Control Officials 
first spoke at your annual meeting. This led to the custom of having 
a representative of the feed-control officials appear at your annual 
meetings and a representative from your association at their annual 
meetings. This public recognition and appreciation of each other's 
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problems is not a mere gesture or courtesy. On the contrary, it 
exemplifies the effective way in which joint committees, scientific 
investigators and individuals from both groups have worked together 


cooperatively to solve their problems. 


This year I have the great honor and privilege of appearing on 
- . 

that part of the program traditionally reserved for the representative 
of the feed-control officials. I suppose that makes me a feed-control 
official. I have no hesitation in accepting that status, since I am a 
government official and, for a great many years prior to coming with 
the government, I was with a flour-milling company. As everybody 
knows, a flour miller is actually a feed man in disguise, because all 
of them are in the feed business. Seriously, however, I would like 
to believe that my appearance here is in every sense a continuation 


of the relationship you have carried on for so many years. 


State Officials’ Traditional Responsibility for Proper Preparation 
and Labeling of Feeds 

Traditionally, the state control officials have taken leadership 
in the regulation of animal feeds. While maintaining close liaison 
with the state officials throughout the years, the federal control officials 
have remained in the background. It has been the state officials who 
have been primarily responsible for assuring farmers that the feeds 
they purchased were properly prepared and accurately labeled. Until 
a few years ago, regulatory activities under the federal law were 
largely limited to actions designed to supplement the work of the 


states, particularly in those relatively rare cases where the broader 


jurisdiction of the federal law was needed to implement the work of 


some state official. 


During that long era when animal feeds were strictly foods for 
animals, there was little reason for the federal government to expand 
its activities in the regulation of animal feeds. With state laws 
designed specifically to deal with animal feeds, enforced by capable 
officials with excellent facilities, it was logical for the federal govern- 
ment to leave major responsibility in the hands of the states. Perhaps 
some of you are now inclined to refer to that period as “the good old 
days’ —-when life was a lot simpler. If so, I can assure you that officials 
in the federal government feel much the same way. 
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Readjustment in Roles of Federal and State Governments 

Scientific discoveries and developments in the production of live- 
stock and poultry, with which you are more familiar than I, have 
brought about great changes in the pattern of control problems. These 
changes could hardly have been foreseen when many state feed laws 
were enacted or when the Federal Food, Drug, and Cosmetic Act 
became law in 1938. The commercial availability of specific nutrients, 
such as vitamins—in pure or highly concentrated forms, the advan- 
tages of flock or herd medication by medicated feeds and the expanded 
use of chemical preservatives, such as antioxidants and other chemical 
additives, all have made necessary a readjustment in the roles that 
the federal government and the state governments must play in meet- 
ing their joint responsibilities in this field. 

As you all know, the Federal Food, Drug, and Cosmetic Act is 
not a specific feed law. It contains no provisions dealing specifically 
with animal feeds. Fortunately, however, the designers of the 1938 
statute must have had some inkling or premonition of the scientific 
discoveries then hidden behind the horizon. As a result, there are 
provisions in the federal law which were adaptable and usable when 
these new regulatory problems arose. In the 1938 Federal Food, Drug, 
and Cosmetic Act, the word “food” is defined to mean “articles used 
for food or drink for man or other animals.” The definition of 
“drugs” says: 


articles intended for use in the diagnosis, cure, mitigation, treatment, 
articles (other than 


or prevention of disease in man or other animals; and 
of man or 


food) intended to affect the structure or any function of the body 


other animals 


Clear Intent of Congress Noted 

The definition also includes components of such articles. Nothing 
could make clearer the intent of Congress to have this law cover both 
feeds and medications for livestock and other animals. 

I should like to tell you of some of the reasons why these pro 
visions of the federal law have been brought into play and why the 
Food and Drug Administration is playing a more prominent role in 
the regulation of your industry. 

It has been said recently that feed manufacturers today are in 
the drug business. I would like to suggest that while you are in the 
feed-manufacturing business, you are perhaps more importantly in the 
food-producing business, meaning that which is consumed by human 


beings. 
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\t the symposium on medicated feeds held in Washington last 
January, Commissioner George P. Larrick of the Food and Drug 
Administration said he would like to take just a minute to emphasize 
the national importance of medicated feeds. He said: 


As all of you well know, they present numerous highly complex scientific and 
technical problems. There are also major economic questions involved, not 
only for the manufacturers but for the farmer, the meat packer, and for the 
consumer. Some of these have not yet been fully answered. But over and above 
all of these, however, looms one paramount consideration. It must govern your 
actions, and it will govern ours. It is the basic concept of all food and drug 
legislation—the protection of the public. Medicated feeds cannot be viewed 
only in terms of their economic or medical effects on poultry, pork and beef 
We, and you, must primarily be concerned with the question of whether or not 
the treated meat has any discernible adverse effects on the human consumer. 
Our nation’s food supply is fundamental to our nation’s health and therefore 
its strength. These are not matters to be taken lightly. On the contrary, these 
are matters demanding of our best scientific skills, our best educational efforts, 
and our best enforcement standards. 


Officials’ Recognition of Industry's Responsibilities and Rights 

I am sure that Commissioner Larrick and all the other Adminis- 
tration officials believe that you have a keen awareness of your re- 
sponsibilities not only to the farmer who uses your product, but also 
to the public, generally, who consumes the food the farmer produces. 


They also believe that you are fully entitled to question the policies 
and procedures which regulatory agencies employ in an effort to 
reach the mutual objective to which we both subscribe and to be 
constructively critical of those which seem to be arbitrary, unneces- 


sary or unreasonable. 


I am aware that there are some in the industry who think that 
the drug aspects of medicated feeds are being given too great an 
emphasis and that a very small tail is wagging a pretty large dog. 
Apparently, a few have the belief that the government is carrying its 
concern about the safety of our food supply to an unrealistic extreme. 
I do not believe either to be the case. I know that, both within and 
without the government, there is general recognition of the tremen- 
dous progress your industry has made in improving the nutritional 
properties of your feeds through research and the intelligent applica- 
tion of sound, scientific nutritional knowledge. The important work 
done by your nutrition council speaks for itself. Medication of animals 
will not overcome the adverse effects of poor rations and poor animal 
husbandry. On the other hand, the fact that in most instances the 
drugs or other feed additives with which we are concerned are potent 
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substances, capable of exerting profound and serious physiological 
effects on animals and human beings even in very small quantities, 
makes a conservative approach to these problems essential, from the 
standpoint of both the public generally and your own industry. 


Both the practices of your industry and those of feed-control 
officials must stand the light of public scrutiny. 

We have all seen the sensational type of article that certain 
authors and publishers seem to like to write and publish, such as— 
for example—the fantastic scare stories that have appeared about the 
alleged consequences of feeding diethylstilbestrol to farm animals. 
Any subject that has a sex angle seems particularly interesting to 
certain periodicals, and when it also concerns food that people eat 
every day, the subject is considered even more newsworthy. Fantastic 
as they are, we would not like it if one of these tales should ever 
turn out to be true. 

The federal government, of course, has vigorously employed the 
law to protect both industry and consumers from potential conse- 
quences of unwise action. We believe the decisions made to date have 
been reasonable, sound and scientific. They have been based squarely 
on the law which is designed to protect the consumer. Your industry 
has willingly accepted its share of the responsibility to consumers by 
revising practices in the labeling and clearance of products which, 
to many companies, were both new and foreign to previously accept 
able procedures. 


These actions on the parts of both the government and industry 


provide an effective answer to unwarranted and irresponsible charges 
of indifference to the public welfare. We can point to the comprehen- 
sive scientific studies which are made to establish the safety of a new 
feeding practice, to the use of labeling that clearly identifies the nature 
of the medicated feed and that provides directions for its proper use, 
together with warnings against the consequences of misuse. 


It is difficult to measure exactly the importance of all these facts 
in our relations with the public, but it must be substantial. 


When Ordinary Feeds Become Medicated Feeds 
The change in status of these products from ordinary animal 
feeds to medicated feeds has resulted in complicated, perplexing and 
frustrating problems for both industry and the control official. The 
manufacturer finds that under the federal law his carefully devised 
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and well-balanced broiler ration or chick starter, by the addition of 
a small amount of a chemical, suddenly becomes a drug. 


It may be necessary that he file a new-drug application for the 
product or seek an exemption under the antibiotic certification pro- 
visions of the federal law. He must adopt labeling which features the 
presence of the added drug ingredient. He is informed that his prod 
uct is a drug because it is intended to be used to prevent or treat a 
disease—one of the definitions of a “drug” under the federal Act. 
He may be told that he has a “new drug” because the safety of his 
product has not been established, although he knows there are other 
products of apparently identical composition already on the market. 
He then learns that under the “new drug” provisions of the federal! 
Act, the Food and Drug Administration does not approve a feeding 
practice or a general category of products but deals with the specific 
product of a particular manufacturer. The safety of that particular 
product must be demonstrated. The manufacturer must satisfactorily 
demonstrate, in addition to other things, that he has the manufactur- 
ing and control facilities necessary to produce a product of uniform 
composition that will meet its label declarations. 


Are these controls necessary? I believe the answer is “yes,”’ both 
from a legal standpoint and from the standpoint of public interest. 
I can see no relaxation in the foreseeable future of these various 
necessary and desirable controls by the federal government—yet un 
questionably there are labeling and procedural problems which require 
early attention with the view to simplification. 


Medicated-Feed Tags Demonstrate Compounding 
and Labeling Problems 


The other day, I had the occasion to look over a number of 
medicated-feed tags. They are complicated and carry mouth-filling 
and perhaps awe-inspiring terms. These tags were a clear demon- 
stration of the problems which confront one in compounding and 
labeling these products, yet I would question very seriously whether 
the labeling requirements of the federal law are so flexible and detailed 
that there is no hope for more simple labeling of medicated feeds. 
The basic requirements of the law are really quite simple. The label 
ing must provide the purchaser with certain information in language 
and form that is likely to be read and understood. The law does not 
contemplate complex and confusing labeling. In fact, it calls for the 
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opposite. What it requires is that the labeling tell the purchaser of 
a medicated feed what he is buying, what uses it is intended to serve, 
how to use it, and such warnings as may be necessary to prevent 
misuse. 

One of the basic requirements is that the common or usual names 
of the ingredients must be stated. This, too, calls for something 
simple and understandable, but presents a real problem in labeling 
when the only name for a newly developed drug ingredient is a long 
chemical term and, possibly, the trademark name, which is not common 
property. But that is a problem which is not confined to medicated 
feeds by any means, and in this relatively new field changes are rapid. 
“Bradshaw” becomes “Brad” on relatively short acquaintance. Label- 
ing requirements which are deemed necessary to insure safe and 
effective use of new products may be modified as users become 
experienced and familiar with them. Such label changes are going 
on all the time, especially in the drug field. In addition to the con- 
sideration of individual labels, the whole question of nomenclature 
and simplification is being considered by both federal and state control 
officials, as well as by members of your own association. 


Administration's Desire to Work Toward Simpler Labeling 


While I have no ready-made solution to offer to this problem, 
I can assure you that FDA has an earnest desire to work with you in 
an effort to devise simpler labeling which still accords with the require 
ments of the Act. 


In addition to those feed additives which are designed to treat 


or prevent disease or to promote growth, other kinds of chemical 


additives to animal feeds are a matter of concern. This is very defi- 
nitely a part of the over-all problem of chemical additives in human 
foods. Because the Federal Food, Drug, and Cosmetic Act does not 
deal separately with feeds, the Department recently asked the House 
Committee on Interstate and Foreign Commerce to include in the 
pending chemical-additive legislation language which would specifi- 
cally state its applicability to feed additives. Due to the nature of 
these chemical additives, we must be concerned with such problems 
as the toxicity of such substances to man and other animals, the 
residues which may remain in the edible portions of animals fed such 
compounds, and the possibilities of recognizing safe tolerances for 


such residues. 
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This problem is well illustrated by the recent developments with 
respect to the use of DPPD as an antioxidant in poultry feeds. Early 
studies with the chemical appeared to demonstrate that DPPD was 
a harmless additive to poultry feed and that no residues of the chemical 
appeared in the meat of poultry fed the compound or in the eggs 
obtained from such poultry. On the basis of such information, the 
Food and Drug Administration, while it had no authority under the 
law formally to approve the use of DPPD as a feed ingredient, stated 
that it saw no basis to object to such use. 

[ need not tell you how widespread the use of DPPD in poultry 
feeds has become in the past several years. Early this year, reports 
came to the attention of the Food and Drug Administration that 
DPPD, when fed to pregnant rats, exerted a profound toxic effect 
on the animals and had marked adverse effects on their reproduction. 
Additional reports came to us that small amounts of DPPD appeared 
in the fat and eggs of poultry fed the compound. The Food and Drug 
Administration undertook studies to develop its own information on 
the effects of DPPD on pregnant rats. The problem was taken up 
with the basic manufacturers and distributors of DPPD, who also 
undertook additional studies. When these studies confirmed the find- 
ing of adverse results of DPPD on reproduction of rats, reconsidera 
tion of the use of DPPD as a poultry-feed additive was necessary. 
While the available information did not permit the drawing of any 
final conclusion as to the possible human-health significance of the 
practice, it was deemed, in the public interest, desirable to recommend 
to the manufacturers and distributors of DPPD that further distribu- 
tion of the chemical for use in poultry feeds be stopped and that 
outstanding stocks of the unused chemical be withdrawn. The manu- 
facturers and distributors have cooperated with the government in 
such a program. We have attempted to deal with this problem in a 
manner to cause the least disruption of the poultry-feed industry 
consistent with our obligations to the consuming public. 


DPPD Situation Illustrative of Joint Responsibility 
I wish immediately to deny any implication that either the manu- 
facturers or users of DPPD acted imprudently or without careful 
consideration of their public responsibilities. The situation does, 
however, illustrate our joint responsibility to the public and the need 
for careful study of the suitability of chemical additives in advance 
of their commercial use, whether in food or feeds. 
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There is a rather common complaint or gripe about government 
agencies that they are eager to expand their authority, even to the ex- 
tent of regulating matters which do not concern them. I was amazed 
to read in one of the trade papers a few weeks ago that the Food and 
Drug Administration was engaged in a gigantic conspiracy to take 
over the country’s livestock industry and all its branches, including 
the feed business. The article gave a lot of “clues” or signs that such 
a grab for power was imminent. The trouble with all this was that 
it was completely unwarranted and lacking in fact. In a number of 
instances the facts as stated were inaccurate, So far as power to regu- 
late the feed industry is concerned, the Administration already has it 
and has had it since 1938, so there is no need to conspire to grab more, 
so far as the feed industry is concerned. As for any new activities by 
the Administration, all I can say is that the scope of its responsibilities 
under the law is so broad and its staff to carry out these responsi- 
bilities is so limited that it is extremely cautious about taking on any 
new activities. This was illustrated only a few days ago when the 
hearings on the poultry-inspection legislation began. Although the 
bill under consideration was drafted to provide for continuous and 
compulsory poultry-inspection service administered by the Adminis- 
tration, it was recommended that this work be integrated with the 
administration and enforcement of the Meat Inspection Act by the 


Department of Agriculture. 


Exploring New, Unfamiliar Relationship 

Due to the way feed control has developed in the past, your indus- 
try has not had as much day-to-day contact with the Food and Drug 
Administration people as other industries which they regulate. To 
some of you the relationship is a new and unfamiliar one. Therefore, 
[ would like to call attention to what the Administration officials call 
their “open door” policy, which they have followed for many years 
It means simply that anybody who is concerned about any matter 
connected with the Federal Food, Drug, and Cosmetic Act is welcome 
to come in and discuss it with the top officials at any time. No prob 
lem is too unimportant to be fully, frankly and fairly discussed. You 
can talk to the local District Chief, call up Washington, or come to 
Washington whenever you want to, and officials will be glad to talk 
with you about your problem. Very often a group of people goes in, 


representing a particular organization or industry. Officials are glad 
to see you, individually or collectively; you can talk over confidential 
matters, and your confidences will be respected and held as such. 
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In this connection I would like to suggest that you take advan 
tage of this open-door policy in connection with your problem of feed 
labeling. Since it concerns the state officials as well as your industry 
and the Food and Drug Administration, why not set up a conference 
that will include representatives of all the interested groups? Give 
them the assignment of discussing the whole problem with the people 
at the Administration. 


Benefits to Be Gained from Frank Discussions 
I am certain that you will find it beneficial and profitable, as | 
have many times in the past, to sit around the table and try to reach 
some ground rules which will make your task and ours much easier, 
and which will help to resolve some of the difficulties and problems 
with which you are confronted in carrying on your day-to-day business. 


The feed industry has made tremendous and significant progress 
in recent years. It has benefited from some wonderful new scientific 
discoveries, Along with these, it has acquired some new responsibilities. 
These should not be regarded as hardships or handicaps—actually, 
they are opportunities for greater service to the American people. 


Charting Course for Future 
I am certain that we, as a team—your industry, the state officials, 
and the federal government officials, working together can find and 
chart a course which will enable the American consumer to obtain and 
use better, safer and more healthful food products. 


This year of 1956, when we are commemorating the fiftieth anni- 
versary of the passage of the federal food and drug laws is a most 
appropriate time for all of us to cooperate to that end. [The End] 


FOODS——PRICE DISCRIMINATION, 
ADVERTISING ALLOWANCES 


Ice cream cones . . . A manufacturer of ice cream cones is held 
to have lessened competition unlawfully by reducing its prices in only 
one area. The Federal Trade Commission rejects the manufacturer's 
contentions that the order to cease and desist is too broad geographically 
and that the order requires it to have one price throughout the United 
States. (Issued June 29, 1956; released July 16, 1956.) 


Coffee and tea . . . A packager of coffee and tea is prohibited from 
granting special allowances to customers for anniversary sales except on 
a “proportionally equal basis.” (Issued June 29, 1956: released July 9, 
1956.) —CCH Trane RecuLation Reports { 26,106; 26,091. 





The Breach of Implied Warranties 


in Defective-Container Cases 


By STANLEY M. GROSSMAN 


This Survey of Decisions Was a Paper Submitted by Mr. Grossman in a 
Course on Product Liability at the New York University School of Law 


HE following statement appeared in an informative and well- 
substantiated treatise bearing a 1936 date: 


Most, if not all, of the litigation arising in the United States as a result of 
defective containers is based on negligence . . . . No adjudicated cases in this 
country seem to be based on an implied warranty of fitness under the Sales Act.’ 


Had the author delayed one additional year in publishing his fine 
work, he would have found it necessary to modify his statement. On 
January 15, 1937, the doctrine of implied warranty was, for the first 
time in the United States, successfully applied to a defective con- 
tainer.* In the following 18 years, several jurisdictions have consid- 
ered, with varying attitudes, actions in warranty as applied to 
containers. Nevertheless, it may be observed that in that period of time, 
considering the substantial increase in exploding-bottle litigation,’ 


1 Melick, The Sale of Food and Drink (April, 1953), “‘Report on 1951 Progress 
(1936), pp. 74-75. in Product Liability Law,"' 7 Food Drug 

* Haller v. Rudmann, 292 N Y. 586, 249 Cosmetic Law Journal 466 (July, 1952), 
App. Div. 831 (1937); one month later, in “Report on 1950 Development in Product 
Crandall v. Stop & Shop, 288 Ill. App. 543, Liability Law.”’ 6 Food Drug Cosmetic 
6 N. E. (2d) 685 (1937), the court declined Law Journal 225 (March, 1951), ‘‘Product 
to extend implied warranties to food con- Liability,"" 5 Food Drug Cosmetic Law 
tainers, relying on a Superior Court of Journal 764 (November, 1950), ‘‘Progress 
Los Angeles, California opinion, cited as of Product Liability Law in 1948,"" 4 Food 
reported in the Chicago Daily Law Bulle- Drug Cosmetic Law Quarterly 110 (March, 
tin, Monday, April 20, 1936. 1949), ‘“‘Product Liability."" 3 Food Drug 

* Note trends reported in CCH Food, Cosmetic Law Quarterly 76 (March, 1948). 
Drug, Cosmetic Law Journals: Condon, “Food Products Liability Law,"" 2 Food 
“Product Liability—1954,"" 10 Food Drug Drug Cosmetic Law Quarterly 62 (March, 
Cosmetic Law Journal 174 (March, 1955); 1947), and ‘“‘Food Products Liability Law," 
Mintener, ‘1953 Progress in Product-Lia- 1 Food Drug Cosmetic Law Quarterly 96 
bility Law,"’ 9 Food Drug Cosmetic Law (March, 1946). The total number of cases 
Journal 207 (April, 1954), “‘Report on 1952 reported here on containers since 1946 
Progress in Product Liability Law,’ 8 was 99. 
Food Drug Cosmetic Law Journal 237 
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The Author Was a 1956 Kenneson Re- 
search Fellow in Trade Regulation 
at New York University Law School 





the number of cases entertaining warranty causes seems negligible.‘ 
Necessarily, this is due to the reluctance of the practicing attorney to 
approach a defective-container case from the contract aspect rather 
than (or in addition to)*® the tort theory. This “negligence tendency” 
may perhaps be explained or discredited by an analysis of the princi- 
ples involved and the various court opinions. 


Implied Warranties 
Implied warranties had their source in the comparatively ancient 
common law, being based on the theory that the unchecked sales of 
foods and drink represent a possible menace to the sacred value of 
human life. Thus, vendors were held liable for defects in their wares 
even without expressly warranting their goods free from defects. The 
English Sale of Goods Act" consolidated common law principles into 
language which survives today, similarly worded, in the uniform sales 
act and subsequent state enactments.* The pertinent provisions may 
be stated succinctly: 
In the case of goods supplied under a contract to sell, or a sale: 
(1) Where the buyer expressly or impliedly makes known to 
the seller the particular purpose for which the goods are required, 
and it appears that the buyer relies on the seller’s skill and judg- 





* Research reveals not more than 25 cases 
dealing with the warranty question, in 13 
jurisdictions. 

5“TIt would seem that a plaintiff may 
rely upon negligence alone or upon im- 
plied warranty, or may plead negligence 
and recover on implied warranty; or, if he 
pleads both, he may waive tort and re- 
cover in implied warranty."’ (Nichols v. 
Nold, CCH Food Drug Cosmetic Law Re- 


ports { 22,326, 174 Kan. 613, 258 Pac. (2d) 
317 (1953). 

*For a detailed history of implied war- 
ranties, see Melick, work cited at footnote 
1, Ch. I; he notes the earliest decision 
on the subject in the year 1431 

'56 & 57 Vict. c. 71, s. 14 (1893). 

*See 1A Uniform Laws Annotated 6 
(1955 Supplement) for list of the 37 juris- 
dictions wherein the uniform act has been 
adopted. 
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ment, there is an implied warranty that the goods shall be reasonably 
fit for such purpose. 

(2) Where the goods are bought by description from a seller 
who deals in goods of that description, there is an implied warranty 
that the goods shall be of merchantable quality. 


(3) If the buyer has examined the goods, there is no implied 
warranty as to defects he should have thereby discovered. 


Recovery in Warranty 

An examination of the sales act provisions as applied to a hypo- 
thetical defective-container case brings into relief the nature of their 
practical operation: 

Assume the case of an individual who asked a grocer for “a 
bottle of cherry soda to drink here.” The purchaser paid his dime, and 
the grocer handed to him the unopened bottle. It exploded in the 
purchaser’s face, seriously injuring him. Can he recover under the 
theory of breach of an implied warranty? 

The purchaser expressly made known to the seller the purpose 
for which he required the soda—that is, to drink it. He impliedly made 
known the purpose for which he required the bottle—that is, to hold 
the soda and to enable him to drink it. He asked simply for “a bottle 
of cherry soda,” not designating any specific goods (or trade name), 
thus evidencing an intent to rely on the seller’s skill and judgment 
in selecting the article. The individual also purchased the article by 
description from one who sells goods of that description. In addition, 
the purchaser had no opportunity to examine the bottle and thereby 
discover any patent defects. 

On this statement of facts, it would therefore appear that both 
implied warranties attached to the sale. But since warranties im- 
plied pertain only to goods supplied under a contract of sale, most 
courts would require a showing that there was, in fact, a sale. Indeed, 
with the payment of the price and the delivery of the goods, a sale 
did take place—yet the crucial issue develops whether this was a 
sale of the contents or of the bottle, or of both. If the purchaser's 
injuries had resulted from the consumption of the soda, which was 
proved to contain some deleterious substance, proof of the sale of the 
soda alone would suffice. By the same token, proof that the explosion 
occurred because the soda had been overcarbonated would also narrow 
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the inquiry to whether a sale of this unfit soda had been the subject 
of the sale. A different question is presented if we assume that the 
explosion occurred solely because the container was defective, in 
which case the purchaser can only recover, if at all, by showing that 
an implied warranty of the fitness or merchantability of this container 
had somehow attached to the transaction. It remains to be determined 
whether proof of an actual sale of the container is essential to the 
existence of such warranties. 


Sale of Container 


In the case of Haller v. Rudmann, the plaintiff cut her finger on 
the broken thread of a bottle of rubbing alcohol while unscrewing the 
metal cap. Reversing a judgment of nonsuit, the Court stated: 


*® 


The bottle is just as much a part of the sale as its contents.’ 


In McNitt v. Benner, a bottle of “7 Up” was claimed to be unfit for 
its purpose and not of merchantable quality, since it had exploded. 
In overruling a demurrer to the complaint, it was said: 


The purchaser of a bottle of “7 UP” would therefore have a right to rely on 
an implied warranty that the beverage was fit for human consumption and that 
the bottle in which it was contained and sold was a safe receptable from which he 
could consume the beverage. The beverage and the container together therefore 
constitute the article sold [italics supplied] and with the knowledge that the beverage 
is largely consumed from the container in which it is sold, we are of the opinion 
that in this case the container as well as the beverage is the subject of the implied 
warranty.” 


Deposit on Containers 


An additional problem is thought to exist in the case of bottles 


on the sale of which a deposit is required. Oddly, the first case ever to 
extend warranties to a defective container did so despite the fact that 
a deposit was involved. Thus, it was in the case of Geddling v. Marsh,™ 
an English decision handed down by the King’s Bench in 1920, that 
a warranty was found to attach to a sale of bottles of mineral water. 
The trial court had found that there was no sale of the bottles, and 
the reviewing court was bound by this finding. Still, they reasoned, 





* Cited at footnote 2, at p. 587; cf. Mead 
v. Coca-Cola Bottling Company, CCH Food 
Drug Cosmetic Law Reports { 22,304, 108 
N. E. (2d) 757, wherein the court, in speak- 
ing of Poulos v. Coca-Cola Bottling Com- 
pany, CCH Food Drug Cosmetic Law Re- 
ports { 22,131, 77 N. E. (2d) 405 (Mass., 
1948), made mention of the fact that the 
price paid was not shown to be inadequate 


or unreasonable as payment for both bev- 
erage and container; and that, after pay- 
ment, the buyer was not prevented by the 
Seller from dealing with the goods as he 
pleased. 

* CCH Food Drug Cosmetic Law Reports 
{ 22,255, 75 D. & C. 265 (Pa., 1950). 

mL. R. (1920), 1 K. B. 668. 
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there was a contract of sale (perhaps with a condition annexed that the 
bottles themselves were not included in the sale, but merely hired). 
Continuing, they held that the English Sale of Goods Act applies 
both to goods sold under that contract of sale and to goods supplied 
under that contract. While the decision proposes that a finding of 
a sale of the container is not necessary under the statute, it may be 
noted that they did not hold specifically as a matter of law that the 
containers were not sold. Lack of a sale was considered to be merely 
a fact found by the court below.” In a subsequent English decision, 
Morelli v. Fitch and Gibbons,” the same tribunal, in considering a 
bottle containing wine as a single unit, held that a warranty of mer- 
chantability attached to the sale of the article, without mention as 
to whether the wine or the bottle was the subject of the sale. Citing 
the Geddling case as authority, the court followed the “goods supplied” 
doctrine ; perhaps it was for this reason that they did not deem it nec- 
essary to determine precisely whether the wine or the bottle was the 
subject of the sale. 

Since the uniform and state sales acts contain the same “goods 
supplied” language as the English act, there seems to be no reason 
why a similar argument cannot be advanced in American courts. 
Nevertheless, the ruling that containers are “goods supplied” under 
a contract of sale has not expressly appeared in any American cases," 
even though the English cases on this subject have occasionally 
been cited, 

The City Court of New York County, in the case of Cooper 
v. Newman, seems to have adopted the “goods supplied” theory 
without expressly stating so. In that case, a siphon bottle of soda 
water exploded, injuring the plaintiff-purchaser who had paid a 
deposit on the bottle. It was said that if a siphon bottle explodes 
through no fault of the user, it is unfit for its purpose and it is 


unmerchantable: 


"% The court did negative the plaintiff's Griesedieck Brewing Company, CCH Food 
contention that a warranty could attach to Drug Cosmetic Law Reports { 22,138 
a bailment (Okla., 1948) (refusing to follow the 
“™L. R. (1928), 2 K. B. 636 (bottle broke New York and Connecticut cases since 
at neck while opening). See also Howard Oklahoma had not adopted the uniform 
v. Lowell CocaXola Bottling Company, sales act): McIntyre v. Kansas City Coca- 
CCH Food Drug Cosmetic Law Reports Cola Bottling Company, CCH Food Drug 
{ 22,135, 78 N. E. (2d) 7 (Mass., 1948). Cosmetic Law Reports { 22,210 «(DC Mo., 
™ Cooper v. Newman, 11 N. Y. S. (2d) 1949) (plaintiff failed in warranty because 
319 (1939): Naumann v. Wehle Brewing of lack of privity of contract, but the court 
Company, 127 Conn. 44, 15 Atl. (2d) 181 also made note that Missouri had not 
(1940): Poulos v. Coca-Cola Bottling Com- adopted the uniform sales act) 
pany, cited at footnote $. Note Soter v 
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This is true whether or not the bottle was sold with the water, or subject to 


a refund of deposit on return. The fact remains that the container was an essen- 


tial part of the transaction.” 


Another approach to the deposit problem might be made through 
the “sale or return” principle. If a court can be convinced that an 
intention existed to make a present sale, the buyer having an option 
to return the goods, then title to the bottle could be said to have 
passed (the deposit being the price paid for the bottle) with a possible 
revesting of the title back in the seller.** This approach, of course, 
stands on flimsy footing since proof of such intention rarely exists and, 
generally, deposit transactions do not connote a “sale or return.” 
It appears more advisable to rely on decisions impliedly following 
the “goods supplied” doctrine, or to find support in those cases which 
sustain warranty actions on rather general grounds. These latter 
decisions often conclude that an implied warranty has attached to a 
sale without distinguishing the container (which actually caused the 
injury) from the contents.’’? Such a result may sometimes be due to 
the reasoning that the accident must have occurred because of either 
of two reasons: excessive internal pressure in a normal bottle (in 
which case the contents are unmerchantable) ; or normal pressure in 
a defective bottle (in which case the bottle is unmerchantable). While 
it may be difficult to determine which of these factors caused the 
mishap, a court may feel that if it is certain that at least one of the 
causes was to blame, the plaintiff ought to prevail. 


A cause of action in warranty can possibly be based upon the 
“close association” between the container and its contents, depending 
upon the type of container involved. For example, the court in Tenne- 
baum v. Pendergast stated: 


While this court would not go so far as to hold that there is an implied war- 
ranty as to containers of all goods sold and would confine such warranty to the 





% Cited at footnote 14, at p. 320. See 
McNitt v. Benner, cited at footnote 10, 
where the defendant claimed that since the 
plaintiff was entitled to a credit or refund 
on return of the empty bottles, such bot- 
tles were not sold. It was held that if 
this be relevant, it is nevertheless a matter 
of defense; since the sufficiency of a com- 
plaint was being tested, the point could 
not be considered, for the plaintiff had 
alleged nothing about a deposit in the 
complaint. Cf. Cunningham v. Jones Brew- 
ing Company, CCH Food Drug Cosmetic 
Law Reports { 22,338 (Pa., 1952). 

% See Commonwealth v. Brandon Farms, 
249 Mass. 531, 144 N. E. 381 (1924), hold- 


ing, in a criminal action, that a charge by 
a milk dealer of five cents per jar deposit 
to storekeepers was a sale 

"See footnote 12; Kuntz v. Pepsi-Cola 
Bottling Company, 89 Pittsburgh Legal 
Journal 558; Mahoney v. Shaker Square 
Beverages, Inc., CCH Food Drug Cosmetic 
Law Reports { 22,270 (1951) (the court 
cites cases ranging in subject matter from 
cigars and sewing machines to fertilizer, 
in all forms of actions, and finally con- 
cludes by this “saturation’’ of authority 
that, among other things, an exploding 
bottle of ale was not of merchantable 
quality and: ‘‘A cause of action for breach 
of warranty lies . Me tat 
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goods alone, in some cases, yet where, as here the thing purchased is a bottle of 
Royal Crown Cola—a soft drink or beverage—the consuming or drinking of which 
drink is by common knowledge ordinarily from the bottle itself, the Court is of 
opinion that the purchaser’s use of both bottle and the liquid therein contained are 
so closely associated and related that he cannot ordinarily consume the one with- 
out at the same time handling and using the other. It is common knowledge that 
the drink is kept in the bottle till the purchaser wishes to consume the liquid. The 
bottle and the contemplated use thereof is much more closely related to the con- 
tents than, for instance, a crate and oranges therein contained.” 

Again, in McNutt v. Benner, it was said that “7 Up” is almost 
always sold in bottles, and “it is a matter of common knowledge that 
it is almost always consumed directly from the bottle in which it is 


sold.” ** 


Supermarkets and Automatic Vending Machines 


The most critical question in vending machine and self-service 
store situations is that of whether a sale had taken place. This issue 
seems more easily resolved in vending-machine instances, for when 
the proper coin is inserted in the machine and delivery of the goods 
is made, it appears to be no less a sale because such delivery was 
made through the agency of a mechanical instrumentality.*° It may 
be noted that in the case of vending machines owned and operated 
by the person whose trade name appears on the article, a purchase thus 
by trade name should not negative the required element of reliance as 
against that person to whom the trade name belongs. 

Where an article is selected in a self-service store, the vital moment 
is when the purchaser reaches the cash register. If the accident occurs 
before this time, the essential element of price payment is lacking, and 
no sale can be said to have taken place.** Consequently, where this 
situation occurred in Day v. Grand Union Company, it was ruled that 
there was: 

... No “breach” of a “contract” of warranty of fitness of the contents of the bottle 
for consumption, or of the fitness of the bottle to hold the contents . Lg 





* 89 N. E. (2d) 490 (Ohio Ct. of Comm. 
Pleas, 1948), and the same case at 90 N. E. 
(2d) 451 (1947) and rehearing at 90 N. E 
(2d) 453 (1949) 

” Cited at footnote 10 

* Mead wv. CocaCola Bottling Com- 
pany, cited at footnote 9: cf. Howard v 
Lowell Coca-Cola Bottling Company, cited 
at footnote 13 (implication that the court 
assumed a. sale was made can be drawn 
from the court's ruling that the plaintiff 
failed to give the defendant adequate notice 
that the claim arose out of a sale). 


Economy Stores, 319 


™See Lasky v. 
Mass. 224, 65 N. E. (2d) 305 (1946) (the 
highest Massachusetts court held that tak- 
ing a bottle of carbonated beverage from a 
shelf in a self-service store by a customer 
with intent to purchase it did not pass 
title; delivery became absolute upon pay- 
ment of the price to a cashier) 

2CCH Food Drug Cosmetic Law Re- 
ports { 22,294. 280 App. Div. 253, 113 
N. Y. S. (2d) 436 
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The court explained that there was no consummated contract of 
sale, but merely the defendant’s general invitation to the public to 
come into the store. 

Willoughby v. Safeway Stores ** concerned a carton of soft drinks 
selected by the plaintiff in the defendant's self-service store. The dis- 
tinguishing factor, however, was that the plaintiff, though still in 
the defendant’s store, had already paid the clerk when the carton 
handle became detached, and the bottles fell, bursting and injuring the 
plaintiff. It is interesting to note that the court assumed arguendo 
that the District of Columbia statute (corresponding to the uniform 
sales act) applied to the cardboard container, but based the decision 
upon the finding that the evidence did not justify an inference that 
the container was not reasonably fit. 

Another case in which a bottle of ginger ale exploded before 
the plaintiff had reached the cash register was Loch v. Confair.* It 
was deemed unnecessary to decide whether a warranty extended to the 
bottle itself, since no agreement and no delivery were shown. The 
plaintiff’s claim that a “sale or return” transaction took place (that 
when he picked up the bottle, title passed subject to being revested 


if he replaced it before making payment) was found to be without 
merit. It is generally settled that if payment has not yet been made, 
the plaintiff should proceed, if at all, in negligence. 


Privity of Contract 


In the discussion which followed the hypothetical situation of the 
purchase of the bottle of cherry soda, it was assumed that the pur- 
chaser had brought his action against his immediate vendor, grounding 
his warranty claim on the sales contract they had executed. Complica- 
tions would arise if the purchaser had proceeded instead against the distrib- 
utor, the wholesaler, the manufacturer of the soda (bottler) or the 
manufacturer of the bottle, or against all or any of them, since no 
privity of contract existed between the purchaser and any of these parties. 
On the other hand, the purchaser might have given or resold the article to 
his spouse, child, relative, guest or employee, or a thief might even have 
stolen it from him. Had any of these parties been injured by a later 
explosion of the bottle, again the problem of the want of privity would 


arise. 
24 (1949). aff'd, CCH Food Drug Cosmetic 
¢ 22,329, 93 Atl 





“CCH Food Drug Cosmetic Law Re- 
(2d) 451 


ports { 22.297 (CA D. C. 1952). 
™CCH Food Drug Cosmetic Law Re- 
ports { 22,160, 361 Pa. 158, 63 Atl. (2d) 


Law Reports 
(1953). 
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Parenthetically, one might ask at this point why a purchaser 
would ever proceed in warranty against one other than his immediate 
vendor? The most probable answer is that the large manufacturer, 
bottler or distributor is more likely to be able to satisfy a substantial 
money award than the small (and often friendly) retailer. What this 
view overlooks is that the “big operator’s” very bigness enables him 
to present a stronger opposition to a claim. Another pertinent obser- 


vation is that the “small retailer” is not always so small, since huge 


retail chain stores have rapidly been replacing the corner grocer 


Returning to the problem at hand, one finds the courts preoccu- 
pied with privity matters in defective-container cases to the same, if 


not greater, extent as in food-products litigations. Most jurisdictions 
insist upon privity of contract before they will recognize a person as 
the beneficiary of an implied warranty.*® Due to increasing judicial 
cognizance of modern food-distribution methods, some courts have 
made inroads upon the privity requirement, fashioning out certain 
exceptions and justifying them in the name of public policy. In Jax Beer v 
Schae ffer,”* the court refused to relax the privity rule in a defective- 
container case, confining such an exception to products intended for 
human consumption. Again, in Anheuser-Busch v. Butler, the same 
Texas Court of Civil Appeals found: 

: no authority where, under the rule of implied warranty, manufac- 
turers have been liable for damages arising out of defective containers of food 
where the injury inflicted was not caused by the consumption of the food ; 
The container is not intended to be taken internally by the consumer While 
plausible argument might be advanced that it would be good public policy to imply 
a warranty of food containers against defects, yet we are of the opinion that, in 


the absence of express contract, liability must be founded on negligence.” 


In contradiction of this strong orthodox approach, an Ohio com- 
mon pleas court held a retailer liable to a servant of the purchaser, 
the court concluding that liability in contract extends to the house- 
hold of the purchaser, and that a servant is a member of the house- 





% See Melick, work cited at footnote 1, 
Ch. VIII, for a discussion of the privity 
requirement 

*173 S. W. 
App., 1943). 

7 180 S. W. (2d) 996-998 (Tex. Ct. of Civ 
App., 1944); Accord, Cunningham v. Jones 
Brewing Company, cited at footnote 15 (no 
privity between a tavern owner and a 
brewery: sale made through a distributor) ; 
Mcintyre v. Kansas City Coca-Cola Bottling 
Company, cited at footnote 14 (a defend- 
ant manufacturer who sold to a retailer 
who in turn sold to the plaintiff's mother 


(2d) 285 (Tex. Ct. of Civ. 


held by a federal court not to be Liable 
because of lack of privity, despite the 
famous Madouras case standing as author- 
ity in Missouri); Soter wv. Griesedieck 
Brewing Company, cited at footnote 14; 
ef. Latham v. Coca-Cola Bottling Company, 
175 S. W. (2d) 426 (Tex., 1943): but cf 
Kuntz v. Pepsi-Cola Bottling Company, 
cited at footnote 17 (if a hermetically 
sealed bottle of carbonated beverage is con- 
cerned and the producer knows its bottles 
do explode, the producer is responsible for 
both the bottle and its contents) 
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hold.** A more direct holding was that of the Kansas Supreme Court 
in Nichols v. Nold,” a 1953 decision. There, a bottle of Pepsi-Cola 
passed from the defendants—the bottler, the distributor and the re- 
tailer—to the mother of the plaintiff. An implied warranty was held 
to apply to both the bottle and its contents, the court stating that it 
was not concerned with privity of contract, since each defendant had 


intended the article to be sold, and it was so sold. This liberal reason- 
ing has not been followed in any subsequent defective-container 


decisions. 


Proof of Defectiveness 


One last item must be considered: What must the plaintiff prove 
in addition to the facts that he purchased the article, that an accident 
occurred and that he was injured? In Naumann v. Wehle Brewing Com- 
pany, there was no proof of negligence in the manufacture of a bottle 
of beer, but there was evidence which might be taken as excluding 
other reasonably probable causes of the explosion. Thus, it was held 
permissible to infer that a defect caused the accident.*® Other courts 
have stated the proof requirements more explicitly, as in Mead v. Coca 
Cola, a vending-machine case, where the evidence was found sufficient 
to justify a finding that the bottle was handled by the plaintiff in 
a manner to be expected by the seller and that, at the time of delivery, 
the bottle was not merchantable." Whether the plaintiff handled 
it carefully after delivery is a question of fact for the jury,®* but “if 
there was anything in the handling . 
the proximate cause of the explosion,” * 
the jury to speculate on whether or not there is a breach of warranty.™ 


which could reasonably be 
then it is not proper for 


Under the sales acts, if the buyer had an opportunity to examine 
the goods, no warranty shall be implied as to defects which such 
examination should have revealed. The import of this provision is 
perhaps more substantial in container cases, since the container is 


- 





** Mahoney v. Shaker Square Beverages, 
Inc., cited at footnote 17 

* Cited at footnote 5. 

* Cited at footnote 14; but see Gerber v. 
Faber, 54 Cal. App. (2d) 674, 129 Pac. (2d) 
485 (1942), stating that the Nawmann case 
stands for the proposition that proof of 
explosion is proof that the bottle was of 
unmerchantable quality when it left the 
manufacturer's hands; and that this has 
the effect of making a bottler of a car- 
bonated beverage an insurer against ex- 
plosions, and is not good law; cf. McAles- 
ter Coca-Cola Bottling Company v. Lynch, 


CCH Food Drug Cosmetic Law Reports 
* 22,392 (Okla., 1955) 

" Mead v. Coca-Coia Bottling Company, 
cited at footnote 9 

" Poulos v. Coca-Cola Bottling Company, 
cited at footnote 9. 

* Tennebaum v. Pendergast, 89 N. E 
(2d) 490, 492 (Ohio Ct. of Comm. Pleas, 
1948). 

“Leach v. Joyce Products Company, 
CCH Food Drug Cosmetic Law Reports 
§ 22,283 (1952): Willoughby v. Safeway 
Stores Inc., cited at footnote 23. 
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more readily subject to examination by sight and touch than—for 
exam ple—dark, fluid, enclosed contents. The facts in each case must 
determine whether the plaintiff should have discovered the defect. 
Logically, if the defect is a latent one, such as the broken thread of 
the alcohol bottle in Haller v. Rudmann,* where inspection was held to 
be impossible unless the metal cap was removed, then, since the injury 
was inflicted while removing that cap, the lack of discovery of the 
defect could not bar the plaintiff's recovery. On the other hand, where 
the plaintiff was injured by the sharp point of a decorative metal 
star improperly attached to a cosmetic box, the defect was held 
to be a patent one, which the plaintiff should have discovered.” 


Conclusion 


A mere superficial survey of the decisions handed down by the 
courts in any one field of law shows it to be self-evident that there 
are no “sure things” in the law. Cases involving defective containers 
are certainly no exception. However, though an outright prediction 
of what a given court will do in a given case is not scientifically 
reliable, it is still advantageous to accumulate and analyze the prob- 
abilities and legal tendencies applicable to the various facets of a case. 

The purpose of this paper has been to present to the attorney 
preparing to institute or defend a defective-container suit new consid- 
erations for him to ponder. In many jurisdictions, the chances of 
recovery in negligence will seem very slim (especially where the courts 
have refused to apply the res ipsa loquitur doctrine), while in other 
jurisdictions the reverse will be true. Nevertheless, in either situation, 
the able practitioner should appraise all the possibilities, including 
those applicable to a proceeding in warranty, before entering into 
litigation. The following are some pertinent questions which should 
be resolved: 

(1) Since only about 13 American jurisdictions have considered 
the warranty issue, reference should be made to determine whether 
the proposed court or jurisdiction has ruled on the subject. 

(2) The relationships of the parties involved should be deter 
mined. Does privity of contract exist and, if not, will privity be 
required ? 





*% Cited at footnote 2. * Poplar v. Hochschild, 180 Md. 389, 24 
Atl. (2d) 783 (1943). 
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(3) The circumstances by which the plaintiff came in contact 
with the container should be determined. Was it a purchase? Was a 
deposit involved? Did the transaction take place in a self-service 
store or through a vending machine? If not a sale, will proof of sale 
be required? 


(4) Have the requirements of the sales act been met? Sale or 
“goods supplied doctrine”? Was purchase by a trade name or under 
any circumstances evincing an intent of the purchaser to rely on the 
seller’s skill and judgment in selecting the article? Was the purchase 
one by description? Did the plaintiff have an opportunity to examine 
the container? If so, was the defect a patent one or a latent one? 

(5) Can the plaintiff affirmatively prove that the container was 
defective? If not, can he negatively show that the accident did not 
occur from causes other than a possible defect in the container? 


The conclusions reached by consideration of these items, when 
weighed against similar considerations of the requisites of a successful 
negligence action, should lead ultimately to an intelligent formulation 
of a complaint or defense. [The End] 


¢ REPORT ON FDA’S COAL-TAR COLOR PROGRAM * 


A special committee of the National Research Council of the Na- 
tional Academy of Sciences, submitting a report on the Food and Drug 
Administration research program on coal-tar colors, makes these 
recommendations: 


(1) Research on chemistry of coal-tar dyes should be continued, 
remaining limited to problems related to certification and enforcement. 
(2) So far as possible, part of the staff should be reserved for research 
in chemistry. (3) Research should be resumed on metabolism of coal-tar 
dyes in laboratory animals. (4) Provision should be made for expediting 
the great amount of research remaining to be done on chemistry, 
pharmacology and toxicology of coal-tar dyes through expansion of 
staff and facilities to allow for increased work; contracting with re- 
search groups and universities for execution of specific projects; and 
increased encouragement of international exchange of pertinent infor- 
mation. (5) Continued appraisal should be made of present studies on 
carcinogenicity, toward evolving the most economical adequate testing 
program. (6) Plans for adequate housing of FDA should provide for 
laboratory requirements of an expanded chemical-toxicologic program 
of research on dyes used in foods, drugs and cosmetics, especially of 
modern quarters and equipment for accommodation of many more 
experimental animals. (7) Chemical and toxicologic study of natural- 
source coloring materials used in food, drugs and cosmetics should be 
undertaken by FDA, as this is feasible. 





Judicial, Administrative 
and Legislative Developments 


Significant Comments 


By THOMAS W. CHRISTOPHER 


Court Decisions 

Federal Liability for Faulty Inspection—A merchant agreed to 
purchase certain lots of imported tomato paste, provided they were 
not excluded under the Federal Food, Drug, and Cosmetic Act. The 
Food and Drug Administration actually sampled the lots in question, 
and released them under Section 801(a). It is alleged that FDA had 
knowledge of the agreement. The merchant then bought the lots, and 
tendered them to the federal government as the ultimate purchaser. 
The government refused to buy them, finding them to be adulterated. 
The paste was then condemned and destroyed on court order. There 
upon, the merchant sued the federal government, claiming that FDA 
was negligent in its original inspection. 

The court found for the government, saying that no duty was 
owed to the merchant and that the fact that the seller and the buyer 
of the paste saw fit to condition their contract upon the action taken 
by FDA did not create liability on the government’s part. The court 
also held that there was no liability under the Federal Tort Claims 
Act." 

The court makes much of the point that the duty imposed under 
the food and drug Act is to the consumer. This is, of course, true, 
but one may wonder if this means that a consumer could recover from 
the federal government for a faulty inspection. If I am correct in 
assuming that a consumer could not so recover, then the decision is 
misleading on this point. But the result of the case certainly appears 


to be sound. 





1 Anglo-American and Overseas Corpora- Law Reports { 7342 (DC N. Y., February 
tion v. U. 8., CCH Food Drug Cosmetic 9, 1956) 


373 





PAGE 374 FOOD DRUG COSMETIC LAW JOURNAL—JULY, 1956 


Mr. Christopher Is Associate 
Dean and Professor of Law at 
Emory University, in Georgia 





Name and Address of Producer—A Florida statute required that 
any corn product sold in the state should be misbranded unless it 
contained the name and address of the miller or manufacturer. Thus, 
a distributor would also have to include the name of the miller. The 
state supreme court declared this provision to be invalid on the ground 
that it had no reasonable relation to public safety, public welfare, 
public morals or public health.* 

This is a surprising decision. It may well be that the legislature 
was unwise to enact the statute, but to hold it unconstitutional en- 
dangers many provisions of food and drug law. If logic is followed, 
food standards—for example—also must be invalidated. Also, there 


may be situations in which the miller himself would be liable to the 


consumer, and this alone would seem to be sufficient ground for up- 
holding the statute as far as the constitutional question is concerned. 


Trade Secrets —One of the developing questions in product-liabil- 
ity law has to do with the amount of information about the defendant’s 
business that a plaintiff may require in answer to interrogatories. In a 
recent case involving a detergent, the court held that the defendant 
must answer questions regarding (1) names and addresses of persons 
to whom the defendant had made payment on account of injury from 
the detergent, (2) names and addresses of agents and employees of 
the defendant who had knowledge concerning communications from 
the public to the defendant on the subject of the harmfulness of the 
detergent and (3) names of persons who had made any investigation 





2 Eelbeck Milling Company v. Mayo, CCH 
Food Drug Cosmetic Law Reports { 85,164 
(Fla., March 28, 1956). 
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for the defendant where injury resulted from the use of the detergent. 
The court states that “what plaintiff is attemping to do is to find 
knowledge of some kind on the part of defendant as to the dangerous 
qualities of its products, for knowledge may be required to establish 
duty and breach.” The court adds—or so I read the language—that the 
defendant need not disclose the settlement made in the other cases.* 


The court assumes that a secret process need not be disclosed. 
I am not at all certain that in a proper case this would be true; it is 
apparent, however, that courts will go a long way in protecting the 


secret process or formula.* 


Adding Yellow Color to “Lemon” Pie.—Appellants made pies from 
a “lemon flavor pie filling and pudding” mix which contained a coal-tar 
dye to make the pie yellow, A charge of adulteration was brought 
against the appellants under the General Food Law of Pennsylvania 
and the regulations of the state department of agriculture.® 


The state law reads: 

an article of food shall be deemed to be adulterated . . . . If it be mixed, 
colored or change in color . . . whereby damage or inferiority is concealed, 
or so as to deceive or mislead the purchaser; or if by any means, it is made to 
appear better or of greater value than it is. 

The department of agriculture is empowered by the statute to 
make rules and regulations for the proper enforcement of the act and 
to promulgate definitions and standards for food. Pursuant to this 
authorization, the department promulgated a regulation to the effect 
that bakery products, including pies, shall be free of added color, either 
of coal-tar or natural origin. 


On appeal, the court ruled that this regulation regarding the 
adding of colors is not warranted under the statute and so is invalid 
and it also ruled that under the statute the adding of color, as in this 
case, is not prohibited. The court cited with approval the Bireley 
Orange decision,® and followed somewhat the same reasoning used in 
that case. Quoting from the Bireley decision, the court wrote: 


Without a finding that a marketable inferior product is likely to be confused 
with a specified superior counterpart, we think there can be no appearing 
“better than it is” within the scope of disapproval of a section patently con 
cerned only with confusion. Thus, in the case before us, proof of violation of 
the statute requires first description and definition of the superior counterpart, 


’ Cohen v. Procter 4 Gamble Company, 5’ Pennsylvania v. Di Meglio, 122 Atl. (2d) 
CCH Food Drug Cosmetic Law Reports T7 (Pa., 1956) 
§ 22,441 (DC Del., November 16, 1955). *U. 8. v. 88 Cases . “Bireley’s Orange 
4 Drake v. Herrman, 261 N. Y. 414, 185 Beverage,’’ CCH Food Drug Cosmetic Law 
N. E. 685 (1933) Reports { 7199, 187 F. (2d) 967 (CA-3. 1951) 
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and second, proof that the consumer is likely to mistake the inferior for the 
superior. 

There is some indication in the decision that the court might have 
gone the other way if there had been proof of deception, or that the 
pies in question lacked or had less of essential ingredients of lemon 
pies. 

Administrative Decisions 

Oleomargarine.—The Federal Trade Commission has ruled that 
it has no authority over the advertising of oleomargarine produced by 
a meat packer.’ The reason given is that the Packers and Stockyards 
Act of 1921* covers the subject, and FTC is excluded from the field. 


The Packers and Stockyards Act gives the Department of Agricul- 
ture jurisdiction over packers and specifically excludes the Commis- 


sion, Section 5(a)(6) of the Federal Trade Commission Act also 


excludes the Commission as to packers.’ 
Amendment of 1950 includes that product under the FTC Act,”® and 


However, the Oleomargarine 


this amendment is later in date. 

The Commission, in effect, ruled that the 1950 amendment is 
meaningless in this respect if a packer is involved. This ruling is open 
to question. But it seems to be the law of the case, since the Commis- 
sion is not likely to appeal from its own decision. 

The oleomargarine provisions in the Food, Drug, and Cosmetic 
Act would appear to be safe. However, much of the reasoning of the 
FTC decision could be used to rule out jurisdiction in FDA if that 
reasoning be sound. 

I assume that producers of oleomargarine who are not also meat 
packers are still subject to the Federal Trade Commission." 


© REGULATIONS—BIOLOGIC PRODUCTS ¢ 


Regulations, promulgated to amend and supplement those com- 
prising Part 73, Title 42, of the Code of Federal Regulations, reflect the 
establishment of the Department of Health, Education, and Welfare; 
establish a general basis for the review of production methods used by 
manufacturers of biologic products; supplement the existing standards 
relating to safety, purity and potency of biologic products generally, 
with additional standards for poliomyelitis vaccine; and indicate the 
specific samples and reports required to be submitted to the National 
Institutes of Health by manufacturers of poliomyelitis vaccine.—Re- 
ported in CCH Foop Druc Cosmetic Law Reports, July 30, 1956. 





* Armour & Company, CCH Trade Regu- *15 USC Sec. 45(a)(6) (1952). 
lation Reports { 25,944, Dkt. 6409 (issued *” 15 USC Sec. 55(a)(2) and (f). 
March 30, 1956). ™ See Reddi-Spred Corporation v. FTC, 
* 42 Stat. 159 (1921), as amended, 7 USC CCH Trade Regulation Reports { 68,251, 
Secs. 181-229 (1952). 229 F. (2d) 557 (CA-3, 1956). 
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Postmaster General of the United 
States—announcing the commemora- 
tive stamp in honor of Dr. Harvey W. 
Wiley, “father of national pure food 
and drug laws.” The stamp was ac- 
cepted for the American people by 
Marion B. Folsom, Secretary of Health, 
Education, and Welfare. 


The second part of the session fea- 
tured public tributes to the commem- 
orated laws by Mrs. Theodore S. Chap- 
man, past president of the General 
Federation of Women’s Clubs; Lister 
Hill, chairman of the Committee on 
Labor and Public Welfare of the 
United States Senate; J. Percy Priest, 
Committee on Inter- 
Commerce of the 


chairman of the 
state and Foreign 
United States House of Representa- 
tives; C. A. Elvehjem, University of 
Wisconsin professor, and chairman of 
the food and nutrition board of the 
National Research Council; Dwight H. 
Murray, M. D., president of the Amer- 
ican Medical Association; George 
Meany, president of the AFL-CIO, rep- 
resented by William F. Schnitzler; and 
Charles B. Shuman, president of the 
American Bureau Federation, 
Frank Wooley, legis- 


Far ™m 
represented by 
lative counsel 


At 12:15 p. m., a luncheon adminis- 
trative was held in the Grand 
Ballroom of the Willard Hotel, with 


Holeman, chairman of the 


session 


Eugene H 
Fiftieth 
Association of Food and Drug Officials 
of the United States presiding. After 
Mr. Holeman, com- 


Anniversary Committee of the 


an introduction by 
statements were made by 
Larrick, Commissioner of 
Drugs, Department of 
and Welfare of the 
Miller, 
Branch of the 


memorative 
George P 
Food 
Health, Education, 
United States; A. R 
the Meat 
Agricultural Research 
Department of Agriculture of the 
United States; James M. Doughty, Jr., 


and 


chief of 
Inspection 
Service in the 


president of the Association of Food 
and Drug Officials of the United 
States; and K. D. Jacob, president of 
the Association of Official Agricultural 
Chemists. Commemorative awards 
were presented to the Food and Drug 
Administration, Department of Health, 
Education, and Welfare, and to living 
present and past Commissioners of 
Food and Drugs—George P. Larrick, 
Walter G. Campbell, Paul B. Dunbar 
and Charles W. Crawford—by Howard 
A. Prentice, co-ordinator for industry 
of the Fiftieth Anniversary Committee 
of the Association of Food and Drug 
Officials of the United States The 
award to the Food and Drug Adminis 
tration was accepted by Bradshaw 
Mintener. Commemorative awards to 
the Meat Inspection Branch and to liv 
ing present and past chiefs of the 
branch—A. R. Miller, Edward C 
and George E. Totten—were presented 
by Wesley Hardenbergh, president of 
the American Meat Institute. The 
award to the Meat Inspection Branch 
was received by Ervin L. Peterson, As- 
Agriculture \ 
made to 


Hole- 


Je SS 


sistant Secretary of 
commemorative 


Mrs. Harvey W 
man, and Mrs 


At the afternoon 
sion, Charles Wesley 
Among tributes paid to the commem 


Roy H 


charge o 


award was 
Wiley by Mr 
Wiley responded 
industry ses 
Dunn presided 
orated laws were those by 
Walters, 
research 
Foods 


president 


vice president in i 
development, General 
Roy G. Lucks, 
Packing Cor 


Cullen Thomas, vice pres 


and 
Corporation; 
of California 
poration; G 
ident of General Mills, Inc., and former 
Citizens Advisery 
Food and Drug Ad 
Garnatz, 
Food 
repre 


Porter 


chairman of the 
Committee on the 
(reorge 


ministration; and 


Institute of 


president of the 


Technologists—all speaking as 
sentatives of the food industry 


Jarvis, president of Swift & Company, 
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spoke for the meat industry. H. J. 
Loynd, president of Parke, Davis & 
Company; James Hill, chairman of the 
board of Sterling Drug, Inc.; and Rob- 
ert L. Swain, chairman of the board 
of trustees of the United States Phar- 
macopeial Convention, were spokes- 
men for the drug industry. John T. 
Connor, president of Merck & Com- 
pany, Inc., addressed the session as 
representative of the food and drug 
chemical industry and H. Gregory 
Thomas—the final speaker at the after- 
noon meeting—as president of Chanel, 
Inc., represented the cosmetic industry. 


At 7 p.m., the evening national and 
international session—a dinner meeting 
—was held in the Grand Ballroom of 
the Mayflower Hotel. Toastmaster 
was Simon E. Sobeloff, Solicitor Gen- 
eral of the United States, and final 
commemorative speakers were Marion 
B. Folsom and Paul Martin, Q. C., 
M. P., Minister of National Health and 
Welfare of Canada. 

The sponsors of the meeting acknow- 
ledge their grateful appreciation, for 
valuable cooperation, to Michael F. 
Markel and Wayne K. Hill, as cochair- 
men of the committee on luncheon and 
dinner arrangements, and to H. 
Thomas Austern, as chairman of the 
legal advisory committee. 

Officers of the Association of Food 
and Drug Officials of the United States 
are as follows: president, James M. 
Doughty, Jr., supervisor of milk sani- 
tation, New Mexico Department of 
Public Health; vice president, Lowell 
D. Oranger, superintendent of the division 
of foods, dairies and standards, Illinois 
Department of Agriculture; and sec- 
retary-treasurer, Evan Wright, director 
of the food and drug division, Kansas 
State Board of Health. 

The Association of Official Agricul- 
tural Chemists has as its officers: presi- 
dent, Kenneth D. Jacob, of the soil 
and water conservation research branch, 
plant industry station, United States 
Department of Agriculture, Beltsville, 
Maryland; vice president, Mahlon P. 
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Etheredge, state chemist, Mississippi 
State Chemical Laboratory; secretary- 
treasurer, William Horwitz, Chief, 
Cereal and Animal Products Branch, 
Division of Food, United States Food 
and Drug Administration; and secre- 
tary emeritus, Henry A. Lepper, Assis 
tant Chief, Division of Food, Food and 
Drug Administration. 


Officers of The Food Law Institute 
are: chairman, Guy W. Sharpe, vice 
president of Beech-Nut Packing Com 
pany; president, Charles Wesley Dunn, 
chairman of the Division of Food, Drug 
and Cosmetic Law in the Section of 
Corporation, Banking and Business 
Law, American Bar Association, and 
of the Section on Food, Drug and 
Cosmetic Law, New York State Bar 
Association; vice president, C. I. Wood, 
president of Thomas J. Lipton, Inc.; 
vice president, Dan F. Gerber, pres- 
ident of Gerber Products Company; 
and secretary-treasurer, William 1 
Brady, president of Corn Products 
Refining Company. 

The imstitute’s trustees are Mr. 
Sharpe; Mr. Dunn; Mr. Wood; Mr. 
Gerber; Mr. Brady; Charles H. Bell, 
president of General Mills, Inc.; C. S. 
Bridges, president of Libby, McNeill 
& Libby; F. W. Catterall, president of 
Walker’s Austex Chili Company; George 
H. Coppers, president of National Bis- 
cuit Company; John N. Curlett, execu- 
tive vice president of McCormack & 
Company, Inc.; Roger Drackett, presi- 
dent of The Drackett Company; George 
Faunce, Jr., general counsel for Conti 
nental Baking Company; T. C. Fogarty, 
executive vice president of Continental 
Can Company; Edgar J. Forio, vice 
president of The Coca-Cola Company; 
C. W. Griffin, Jr., vice president of 
California Packing Corporation; R. R. 
Holcomb, vice president of Wm. Wrigley 
Jr. Company; O. E. Jones, executive 
vice president of Swift & Company; 
Donald B. Lourie, president of The 
Quaker Oats Company; Harry K. 
Mayeda, general attorney for Curtiss 
Candy Company; John C. Naylor, ex- 
ecutive vice president of Pet Milk 
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Company; A. Q. Peterson, president of 
Wesson Oil & Snowdrift Company, 
Inc.; Philip W. Pillsbury, chairman of 
the board of Pillsbury Mills, Inc.; G. 
C. Pound, president of Kraft Foods 
Company; Smith L. Rairdon, vice 
president of Owens-Illinois Glass Com- 
pany; William M. Robbins, vice presi- 
dent of General Foods Corporation; 
W. C. Stolk, president of American 
Can Company; Herbert R. Stratford, 
executive vice president of Morton Salt 
Company; John T. Tabor, general counsel 
for The Seven-Up Company; W. H. 
Vanderploeg, president of Kellogg Com- 


pany; and Henry Weigl, executive vice 
president of Standard Brands Inc. 


Public trustees of The Institute are: 
Charies A. Adams, C. B. E., director 
emeritus of the food standards and 
labelling division of the United King- 
dom Ministry of Food; Henry P. Brandis, 
University of North 
School of Law; Charles W. 

former United States Com- 
Food and Drugs: Paul B. 
former United States Commis- 
sioner of Food and Drugs; John T 
Fey, dean of George Washington Uni- 
versity School of Ray Forrester, 
dean of Tulane University College of 
Law: Erwin N. Griswold, dean of the 
Law School of Harvard University; 
Albert J. Harno, dean of the University 
of Illinois Law; M. Leigh 
Harrison, dean of the University of 
Alabama School of Law; Harold C. 
Havighurst, dean of the Northwestern 
University School of Law; William M. 
Hepburn, dean of the Emory Univer- 
sity School of Law; Robert Kingsley, 
dean of the University of Southern 
California School of Law; George P. 
Larrick, United States Commissioner 
of Food and Drugs; Henry A. Lepper, 
past president of the Association of 
Official Agricultural Chemists; Joseph 
A. McClain, Jr., dean of the Duke 
School of Law; C. A. Mor- 

and drug 
Canadian Depart- 


Ir., dean of the 
Carolina 

Crawford, 
missioner of 
Dunbar, 


Law; 


Colle re of 


University 
rell, director of the 
directorate of the 
ment of National Health and Welfare; 
Russell D. Niles, dean of the New York 


School of Thomas 


tood 


University Law; 
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Parran, M. D., dean of the University 
of Pittsburgh Graduate School of Pub- 
lic Health; Samuel L. Prince, dean of 
the University of South Carolina School 
of Law; A. Propper, of the food stand 
ards division of the United Kingdom 
Ministry of Agriculture, Fisheries and 
Food; William L. Prosser, dean of the 
University of California School of Ju- 
risprudence; Russell A. Rasco, dean of 
the University of Miami Law School; 
F. D. G. Ribble, dean of the University 
of Virginia Law School; Eugene \ 
Rostow, dean of the Yale Law School: 
Leonard A. Scheele, M. D.. Surgeon 
General of the United States Publi 
Health Service; David E. Snodgrass, 
dean of the University of 
Hastings Law; 
Spaeth, dean of the Stanford Univer- 
sity Law School; Ernest L. Stebbins, 
M. D., director of the Johns Hopkins 
University School of Hygiene and Publx 
Health; T. E. Sullivan, past president 
of the Association of Food Drug 
Officials of the United John 
W. Wade, dean of the Vanderbilt Umi 
versity School of Law; Leon H. Wal 
lace, dean of the Indiana University 
School of Law; R. R. Williams, 
man of the food committe 
of the food and 
National Research Council; and 
R. Wilson, M. D., 
the council on 
the American 
The following are 
lawyers of the institute 
jradshaw Mintener; H 
counsel for the 
ners’ Association, and member of 
Covington & Burling; James M. Best, 
former general counsel for The Quaker 
Oats Company; Eunice C. Cox, at 
torney for Pet Milk Company; Frank 
T. Dierson, assistant uunsel 
for Grocery Manufacturers of 
William FE. Fairbanks, 
counsel for Thomas J. Lipton, Inc 
H. Bartow Farr, Conti- 
nental Can Company, and member of 
Willkie, Gallagher & 
Walton; Faunce, Jr., 
counsel for Baking 


California’s 


College of Carl B 


and 
states: 


chair 
standards 
nutrition board of the 
James 


tormer secretary 


and nutrition of 


foods 
Medical 


founder 


Association 

advisory 
chairman, 
Thomas Au- 


stern, National Can- 


yene ral . 
America, 
Inc. : general 
counsel for 
Owen, Farr, 
(reorge general 


Continental Com 
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pany, Robert F. Finke, general attorney 
for Libby, McNeill & Libby; Fred E. Ful- 
ler, general counsel for Owens-Illinois 
Glass Company, and member of Fuller, 
Harrington, Seney and Henry; A. M. 
Gilbert, counsel for The Best Foods, 
Inc.; Edwin L. Harding, vice presi- 
dent and general counsel for Kellogg 
Company; John R. Henry, general at- 
torney for American Can Company; 
Dwight D. Ingamells, counsel for 
Anheuser-Busch, Inc.; Vincent A. 
Kleinfeld, former head of general regu- 
lations unit, criminal division, United 
States Department of Justice; Fred- 
erick F. Mack, general attorney for 
General Foods Corporation; William 
E. MacKay, general counsel for Na- 
tional Biscuit Company; Marshall P. 
Madison, counsel for California Pack- 
ing Corporation, and member of Pills- 
bury, Madison & Sutro; Michael F. 
Markel, counsel for Corn Industries 
Research Foundation, and member of 
Markel & Hill; Harry K. Mayeda, 
general attorney for Curtiss Candy 
Company; Lloyd M. McBride, general 
counsel for Morton Salt Company; 
Samuel A. McCain, counsel for Corn 
Products Refining Company; Carl R. 
Miller, general counsel for A. E, Staley 
Manufacturing Company, and member of 
Le Forgee, Samuels & Miller; Merrill 
E. Olsen, general counsel for The 
Quaker Oats Company; Philip F. 
Sherman, general counsel for Pills- 
bury Mills, Inc.; Walter M. Shohl, 
counsel for The Drackett Company, 
and member of Dinsmore, Shohl, 
Sawyer & Dinsmore; Erwin P. Snyder, 
counsel for Kraft Foods Company, and 
member of Snyder, Chadwell & Fager- 
burg; William N. Strack, general coun- 
sel for Swift & Company; John T. Tabor, 
general counsel for The Seven-Up Com- 
pany; E. K. Thode, vice president, 
secretary and general counsel for Gen- 
eral Mills, Inc.; James E. Sapp, Jr., gen- 
eral counsel and assistant secretary of 
Standard Brands, Incorporated; Edward 
Brown Williams, former principal at- 
torney for the Food and Drug Ad- 
ministration; and Julius G. Zimmerman, 
attorney for The Coca-Cola Company. 
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Public advisory lawyers of the insti- 
tute include: Robert E. Curran, Q. C., 
legal adviser to the Canadian Depart- 
ment of National Health and Welfare; 
Oliver Field, director of the bureau of 
investigation of the American Medical 
Association ; William W. Goodrich, assist- 
ant general counsel for the United States 
Department of Health, Education, and 
Welfare, Food and Drug Division; and 
J. W. Holloway, Jr., consultant to 
the law department of the American 
Medical Association. 

The sponsoring organizations sent 
as official delegates to the meeting: 

Association of Food and Drug Officials 
of the United States: James M. 
Doughty, Jr.; Lowell D. Oranger; Wil- 
liam F. Reindollar, chief of the division 
of industrial health and air pollution, 
Maryland Department of Health; James 
C. Pearson, director of the Division of 
Federal-State Relations, Food and Drug 
Administration; Clark W. Van Schoik, 
chief of the division of foods and dairies, 
Ohio Department of Agriculture; Harold 
Clark, chief of the division of food, 
Connecticut Food and Drug Commis- 
sion; T. E. Sullivan, chief of the divi- 
sion of food and drugs, Indiana 
Department of Health; Milton P. Duffy, 
chief of the bureau of food and drug 
inspection, California Department of 
Public Health; Arnold J. Lehman, M. D., 
director of the Division of Pharma- 
cology, Food and Drug Administra- 
tion; John L. Clough, acting secre- 
tary of the Delaware Board of Agri- 
culture; E. W. Constable, state chemist 
for the North Carolina Department of 
Agriculture; Shelbey T. Grey, director 
of the Division of Program Planning, 
Food and Drug Administration; Herb- 
ert P. Plank, chief of the division of 
drugs, devices and cosmetics, Connecti- 
cut Food and Drug Commission; Mrs. 
F. C. Dugan, director of the division 
of food and drug control, Kentucky 
Department of Health; George A. 
Michael, director of the 
food and drugs, Massachusetts Depart- 
ment of Public Health; Harold W. 
Finch, director of the bureau of food 
control, New York State Department 


division of 
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of Agriculture and Markets; and A. E. 
Abrahamson, chief of the wholesale 
division of the bureau of foods and drugs, 
New York City Health Department. 

Association of Official Agricultural 
Chemists: Kenneth D. Jacob; Mahlon 
P. Etheredge; William Horwitz; Henry 
A. Lepper; Samuel Alfend, Chief of 
Kansas City District, Food and Drug 
Administration; Leslie E. Bopst, state 
chemist for the Maryland Inspection and 
Regulatory Service; Thomas H. Harris, 
principal chemist for the plant pest con- 
trol branch, United States Department 
of Agriculture; F. Leslie Hart, Chief 
of Boston District, Food and Drug 
Administration; Charles A. Herrmann, 
Chief of New York District, Food and 
Drug Administration; Guido E, Hil- 
bert, director of utilization research, 
United States Department of Agricul- 
ture; Fred Hillig, chemist for the 
Division of Food, Food and Drug 
Administration; Kenneth L. Milstead, 
Chief of the Division of Regulatory 
Management, Food and Drug Admin- 
istration; William F. Reindollar, chief 
of the division of industrial health and 
air pollution, Maryland Department 
of Health; John W. Sanders, Jr., Chief 
of Atlanta District, Food and Drug 
Administration; Frank A. Vorhes, Jr., 
Chief of the Division of Food, Food 
and Drug Administration; and Charles 
QO. Willits, chemist for the 
utilization 
States Department of 


principal 
branch, 
A gri- 


eastern research 
United 
culture 

The Food Law Institute Guy W. 
Sharpe; Charles Wesley Dunn; William 
T. Brady; Roy H. Walters, vice presi- 
dent of General Foods Corporation; 
Roy G. Lucks, president of California 
Packing Corporation; G. Cullen Thomas, 
vice Mills, and 
former chairman of the Citizens Ad- 
visory Committee on the Food and Drug 
Administration; Porter Jarvis, President 
of Swift & Company 


president of General 


Foreign delegates to the meeting 
were: 
Léandre Maréchal, attaché, 


Washington, D. C.; 


Belgium ° 
Belgian Embassy, 
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Mrs. Sara York Scrogin, merchandising 
specialist for the Belgian Embassy. 

Canada: C. A. Morrell; R. E. Cur- 
ran, Q. C.; L. IL. Pugsley, assistant 
director of scientific services of the food 
and drug directorate, Canadian Depart- 
ment of National Health and Welfare; 
J. C. Turnbull, secretary-manager of 
The Canadian Pharmaceutical Associa- 
tion, Inc. 

Denmark: V. Hoelgaard, 
counsel for the Danish Embassy, Wash- 


economic 


ington, D. C 

Dominican Republic: Victor L. Aybar, 
first secretary of the Embassy of the 
Dominican Republic, Washington, D. C 

France: Atherton Seidell, Commission 
Internationale des Industries Agricoles 
and Bureau Internationale Permanent de 
Chimie Analytique, Paris. 

Germany: Karl Lang, 
physiology and director of the 
Institute, University of 


board of 


professor of 
Physio- 
logico-Chemical 
Mainz, and member of the 
scientific advisers, German 

for the Science of Nutrition 
Britam: L. W 

agricultural and food attaché, 
British Embassy, Washington, D. C 
and representative of the Ministry of 
Agriculture, Fisheries and Food, London; 
Henry B. Hass, president of the Sugar 
Research Foundation, and representative 
of the Society of Industry, 
London 


Association 
Great Crawford, 


Gra. 2. 


Chemical 


whadam, first 


Manouchehr M 


charge of economic and 


Tran 
secretary in 
commercial affairs, Iranian Embassy, 
Washington, D. C 

Sweden: G. Campbell-Westlind, secre 


tary of the 


Royal Swedish Embassy, 
Washington, D. C 


United States public or 


Delegates of 
ganizations included 

American Academy of 
E. Arbesman, M. D., 


clinic and director of the allergy research 


chief 


laboratory, Buftalo General Hospital, and 


assistant clinical professor of medicine 
and associate in bacteriology and immuno 
Buffalo Sx hool of 


und president of the American 


logy, University of 


Medicine, 





PAGE 382 


Academy of Allergy; Harry S. Bern- 
ton, M. D., of the allergy research divi- 
sion, United States Department of 
Agriculture, and professor emeritus in 
hygiene and preventive medicine in the 
Medical and Dental Schools of George- 
town University, and clinical professor 
of medicine, Howard University, and past 
president of the American Assoication for 
the Study of Allergy; Henry Stevens, 
M. D., head of the allergens section of 
the eastern utilization research branch 
of the Agricultural Research Service, 
United States Department of Agricul- 
ture, and member of the research 
council of the American Academy of 
Allergy; Grafton Tyler Brown, M. D., 
head of the division of allergy, Doctors 
Hospital, Washington, D. C.; and 
Eloise Kailin, M. D., of the consultant 
staff of the United States Public Health 
Service Dispensary and St. Elizabeth’s 
Hospital, Washington, D. C., and clinical 
instructor in medicine at Howard Uni- 
versity. 

American Academy of Dermatology 
and Syphilology: Edward P. Cawley, pro- 
fessor and head of the department of der- 
matalogy of the University of Virginia. 

American Association of Cereal Chem- 
ists: Lawrence Zeleny, president of the 
association, and associated with the United 
States Department of Agriculture Mar- 
keting Service, Grain Division; and 
Clinton L. Brooke, secretary of the asso- 
ciation, and with Merck & 
Company. 


associated 


American Association for Health- 
Physical Education-Recreation (a _ de- 
partment of the National Education As- 
sociation): Elizabeth S. Avery, assistant 
secretary of the 
sultant in health education. 


association, and con- 

American Association of Land-Grant 
Colleges and State Universities: Rus- 
sell I. Thackery, executive secretary of 
the associaticn. 

American Association of University 
Women: Edith Sherrard, social studies 
associate 

American Chemical Society: C. G. 
King, executive director of the Nutri- 


tion Foundation. 
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American College of Apothecaries: 
Robert E. Abrams, executive secretary 
of the college. 

American College of Radiology: Theo- 
dore F. Hilbish, M. D., chief of the 
diagnostic X-ray department of The 
Clinical Center, United States Depart- 
ment of Health, Education, and Welfare. 

American Dairy Science Association: 
C. J. Babcock, dairy and poultry 
branch of the foreign agricultural serv- 
ice, United States Department of 
Agriculture. 

American Diabetes Association: John 
A. Reed, M. D., vice president of the 
association. 

American Dietetic Association: Clarice 
Gullickson, of the dietetic division of 
the Veterans Administration 

American Farm Bureau Federation: 
Frank Woolley, legislative counsel for 
the federation. 

American Federaiion of Labor-Con- 
gress of Industrial Organizations: Wil 
liam F. Schnitzler, secretary-treasurer 
of AFL-CIO. 

American Medical Association: Dwight 
H. Murray, M. D., president of the 
association; Austin Smith, M. D., 
editor of American Medical Association 
Journal; R. T. Stormont, M. D., direc- 
tor of the division of therapy and re- 
search of the association: Harold Kautz, 
M. D., secretary of the council on phar- 
macy and chemistry of the association; 
Oliver Field, director of the bureau of 
investigation of the association; Thomas 
H. Alphin, M. D., director of the 
Washington office of the association; 
and Frank Kuehl, legal adviser, Wash- 
ington office. 

National Red Cross: Doro 
nutrition con- 


American 
thy L. Bovee, food and 
sultant 
Association, Inc.: 
R. N., 


the association 


American Nurses’ 
Julia C. Thompson, 


executive secretary of 


assistant 


Soctety e 
admin- 


American Oil Chemists’ 
George W. Irving, Jr., deputy 
istrator of the agricultural 
service, United States Department of 
Agriculture; and George S. Jamieson, 


research 
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retired principal chemist of the United 
States Department of Agriculture. 
American Pharmaceutical Association: 
Robert P. secretary of the 
association; Archambault; and 
F. Royce 
American Physiological Society: James 
A. Shannon, M. D., director of the 
National Institutes of Health, United 
States Public Health Service. 
Public Health 


chairman of the 


Fischelis, 
George 
Franzoni. 


Assoctation: 
food 
associated with 
United 
Educa- 


American 
Helen 
and nutrition 
the children’s 
States Department of 
Welfare 

Animal Nutrition Research Council: 
G. P. Whitlock, chairman of the council. 

Association of American Fertilizer 
Control Officials (Executive Committee): 
M. P. Etheredge, president of the as- 
sociation, and of Mississippi State Col- 


>tacey, 
section, 
bureau of the 


Health, 


tion, and 


Patterson, vice president of 
the association, associated with the 
Department of Agriculture; 
secretary-treas- 
Taylor, of 


lege; J. D. 


Oregon 
Bruce D. 
urer of the association; J. J. 
the Florida Department of Agricul- 
ture; F. W. Quackenbush, of Purdue 
University; S. B. Randle, of the New 
Agricultural Experiment Sta- 
tion; Charles Marshall, of the Canadian 
Department of Agriculture; and R. W. 
Ludwick, of New Mexico State College. 

Association of State and 
Health Officers: Daniel L. Seckinger, 
M. D., director of health of the Dis- 
trict of Columbia Department of Pub- 
lic Health 

Federation of American Societies for 
Experimental Biology: M. OQ. Lee, gen- 
and 


Cloaninger, 


Jersey 


Territorial 


eral secretary ot! the federation; 
QO. L. Kline, director of 
the Division of Nutrition, 
Drug Administration 
Food and Nutrition B yard, National 
Research Council, National Academy of 
Sciences: C. A. Elvehjem, chairman of 
the board, and Uni- 
Wisconsin; Voris, 


research of 
Food and 


protessor at the 
Le Roy 

executive secretary of the board; Wil- 
liam J. Darby, food 


versity ol 


chairman of its 
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protection committee; Paul E. John- 
secretary of the food 
committee; C. G. King, 
director of The Nutrition 
Frank Gunderson. 


son, executive 
protection 
executive 
Foundation; and 

General Federation of Women’s Clubs: 
Mrs. R. I. C. Prout, president of the 
federation; Mrs. Theodore S. Chap- 
man, past president of the federation; 
Mrs. Oscar A. Ahlgren, past president 
of the federation; and Mrs. Stephen J. 
Nicholas, director of the 
federation. 

Institute of Food Technologists 
Garnatz, president of the institute, and 
associated Kroger Food 
Foundation; R. C. Sherwood, vice 
president of Sterwin Chemicals, Inc 
William J. Hart, Jr., chief technologist 
for John H. Dulany & Son, Inc 
L. W. Mahle, director of research for 
Frank H. Fleer Corporation 

League of Women Voters of the 
United States: Mrs. John F 
vice president of the league 

Mycological Society oj America 
Chester Emmons, M. D., of the Na 
tional Health, United 
States Dervice 


executive 
(,eorge 


with The 


and 


Latimer, 


Institutes of 
Public Health 

National Academy of 
National Research Council A. 
Elvehjem 


Sciences of the 


National Bureau of Standards, United 
States Department of ¢ Wal 
lace R Brode, director for 
chemistry of the \. T. Me- 
testing 


OMmMMLET Ce 
associate 

bureau; 
Pherson, associate director for 
of the bureau; and M. W 


Omee ot 


Jensen, as- 


sistant chief of the Weights 
and Measures 


Catholic W 


executive sec 


National Council of men 


Mealey, 


Margaret 
of the council; 


retary 
Irma Piepo, administra 


tive assistant of the council; and Mrs 
W hite, oO 


the council 


; 
I 


Sargeant national director 


National Farmers’ Union 


Johnson, assistant coordinator of legis- 


Reuben 
lative service 
National Formulary Samuel W 
secretary of the committee 
Justin 


Goldstein, 


on the National Formulary: and 
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L. Powers, director of revision of the 
National Formulary. 

National Grange: Herschel D. New- 
som, master of the National Grange. 

National Institutes of Health, United 
States Public Health Service: William 
G. Workman, M. D., chief of the labora- 
tory of control activities of the division 
of biologies standards. 

National Pharmaceutical Council: 
Newell Stewart, executive vice presi- 
dent of the council; and Wilbur E. 
Powers, secretary of the council. 

Nutrition Foundation, Inc.: Charles 

Glen King, executive director of the 
foundation. 
Science Association: C. S. 
Shaffner, head of the department of 
poultry husbandry of the University 
of Maryland. 

Society of American Bacteriologists: 
Leland W. Parr, of the George Wash- 
ington University School of Medicine; 
and Margaret Pittman, of the National 
Institutes of Health. 

United Nations Commission on Nar- 
cotic Drugs: H. J. Anslinger, United 
States representative on the commis- 
sion, and United States Commissioner 
of Narcotics. 

United States Pharmacopoeial Conven- 
tion: Robert L. Swain, chairman of the 
trustees of the convention; 
Adley B. Nichols, secretary of the 
convention; Theodore G. Klumpp, 
trustee of the convention; Patrick H. 
Costello, trustee of the convention; and 
Lloyd C. Miller, director of pharma- 
copoeial revision. 

United States Public Health Service: 
Leonard A. Scheele, M. D., surgeon 
general of the United States; and 
James A. Shannon, M. D., director of 
the National Institutes of Health. 

World Medical Association and United 
States Committee: Austin Smith, M. D., 
president of the United States Com- 
mittee of the World Medical Associa- 
tion, and editor of the World Medical 
Journal. 


Poultry 


board of 


Young Women’s Christian Association 
of the United States of America: Mrs 
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James Irwin, member of the national 
board of the association. 

Forty-five United States industrial 
organizations sent delegates to the an- 
niversary meeting: Adhesives Manu- 
facturers’ Association of America; 
American Bakers Association; Ameri- 
can Bottlers of Carbonated Beverages; 
American Butter Institute, Inc.; Ameri- 
can Corn Millers’ Federation; Ameri- 
can Drug Manufacturers Association; 
American Institute of Baking; Ameri- 
can Meat Institute; American Pharma- 
ceutical Manufacturers’ Association; 
American Society of Bakery Engi- 
neers; Bureau of Raw Material for 
American Vegetable Oils and Fats 
Industries; Canning Machinery and 
Supplies Association; Corn Industries 
Research Foundation, Inc.; Dairy In- 
dustries Supplies Association; Dairy 
Industry Committee; Federal Whole- 
sale Druggists’ Association; Fibre Box 
Association; Grain & Feed Dealers 
National Association; Grocery Manu- 
facturers of America; Hawaiian Sugar 
Planters’ Institute of 
American Poultry Industries; Inter- 
national Association of Ice Cream 
Manufacturers; Label Manufacturers 
National Association; Manufacturing 
Chemists’ Association, Inc.; Millers’ 
National Federation; Minneapolis Grain 
Exchange; Milk Industry Foundation; 
National Agricultural Chemicals Associ- 
ation; National Association of Chain 
Drug Stores; National Association of 
Food Chains; National Association of 
Frozen Food Packers; National As- 
sociation of Margarine Manufacturers; 
National Barrel and Drum Association, 
Inc.; National Canners Association; 
National Confectioners’ Association; 
National Milk Producers Federation; 
National Pest Control Association, 
Inc.; National Plant Food Institute; 
New York Produce Exchange; Pro- 
prietary Association; Quality Bakers 
of America Cooperative; Society of 
Cosmetic Chemists; Sugar Association, 
Inc.; Toilet Goods Association, Inc.; 
United Fresh Fruit Vegetable 
Association; United Wholesale 
Grocers’ Association. 


Association; 


and 
States 
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